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Capsule Summary

INTRODUCTION

Uses were historical predecessors of trusts and were usually passive.
The Statute of Uses was enacted in 1536 to eliminate this method of
holding or passing title to land. The Statute transformed an equitable

A. DEFINITION OF FUNDAMENTAL TERMS

1. Trust §1
A trust is a fiduciary relationship with respect to specific property, to which
the trustee holds legal title for the benefit of beneficiaries, who hold equi-
table title.

2. Settlor §5
A settlor is the person who creates the trust by will or inter vivos transfer.
(The settlor may also be called the “trustor,” “donor,” “transferor,” “grantor,”
or “testator.”)

3. Trustee §6
The trustee is the individual or entity that holds legal title to the trust property.

4. Trust Property §7
The trust property (or res) is the interest the trustee holds for the beneficia-
res.

5. Beneficiary §8
A beneficiary (“cestui que trust”) is a person for whose benefit the trust prop-
erty is held by the trustee.

B. CLASSIFICATION OF TRUSTS

1. Methods of Classifying $9
Trusts may be classified according to the (i) duties imposed on the trustee
(i.e., active vs. passive); (i} purposes of the trust (i.e., private vs. charitable);
(iii} manner of creation (e.g., express, resulting, constructive); and (iv) time of
creation (i.e., inter vivos or testamentary).

2.  Active vs. Passive Trusts §10
In an active trust, the trustee has some affirmative management duties. in a
passive trust, the trustee has no real duties but is a mere holder of the legal
title.
a. Statute of Uses §13

TRUSTS | |



11 | TRUSTS

interest into a legal interest. The Statute as construed was held inappli-
cable to some uses (e.g., personal property and most active uses were
not covered). The Statute of Uses concept is still recognized in most
American jurisdictions.

Private vs. Charitable Trusts

A charitable trust bestows a benefit upon the public at large or upon a broad
segment of the public. Other trusts are private and are subject to more restric-
tive rules.

Express Trusts vs. Those Created by Operation of Law

a. Express trusts
An express trust is created as a result of a manifestation of intention to
create the relationship that the law recognizes as a trust.

b. Resulting trusts
A resulting trust is an equitable reversionary interest based on the Je-
gally presumed intention of a property owner. It arises by operation of
law where an express trust fails in whole or in part or where its benefi-
ciat provisions are incomplete.

c.  Constructive trusts
A constructive trust is a remedial device imposed by a court of equity to
prevent a person who has obtained property by wrongful conduct or un-
just enrichment from deriving the benefits thereof.

§22

524

§25

§26

C. TRUSTS DISTINGUISHED FROM SIMILAR RELATIONSHIPS

1.

Characteristics, Not Terminclogy, Centrolling
Other legal relationships may resemble trusts but lack one or more trust ele-
ments.

Bailment

Where an owner of tangible personal property gives possession of the chat-
tel, but not title, to another, the relationship is a bailment. A bailment differs
from a trust in that:

a. It applies only to chattels;
b.  Both legal and equitable title remain in the bailor;
c. A bailee cannot convey title;

d.  Rents, profits, etc., belong to the bailor (as opposed to a beneficiary in
a trust relationship); and

e. Bailment remedies are usually legal, while trust remedies are equitable.

Agency
An agent is a fiduciary with many responsibilities similar to those of a trustee,
but an agency differs from a trust in that:

a. Holding title to the property is not an essential aspect of the agency;

b. The agent is subject to control by the principal;

§27

§28

§35




€. The agent's autherity is strictly construed,

d.  The agent acting within the scope of authority is not personally liable
(while a trustee is liable to third parties for acts on behalf of the trust);
and

e.  The agency terminates upon the death or (traditionally) incapacity of
the principal.

4. Debtor-Creditor Relationship §42
Although a creditor has a claim against a debtor, an unsecured creditor has no
interest in specific funds or property. The crucial distinction between this type
of relationship and a trust is usually whether the parties intended to create a
relationship with regard to specific property. Note that payment of interest is
virtually conclusive that the refationship involves a debt.

5. Equitable Charge §48
The holder of an equitable charge has a mere encumbrance or lien against
property, while a trust beneficiary has equitable ownership. Such a distinc-
tion is important regarding the right to income. There is no fiduciary relation-

ship in an equitable charge. R

6. Conditional Fee §58
A condition in a grant for the benefit of the grantor or a third party may at times
suggest a trust relationship, but also may be construed as a trust, an equitable
charge, or a conditional fee. Because failure of the condition terminates a condi-
tional fee estate, courts usually favor construing conditional language as a trust.

7.  Other Relationships §61
Other fiduciary relationships (e.g., guardianships} may appear similar to trusts,
but they differ in ane or more key aspects.

1. ELEMENTS OF A TRUST

A. INTRODUCTION §62
The usual elements of a trust are: (i) trust intent; (ii) specific trust res; (iii) properly
designated parties; and (iv) a valid trust purpose. Consideration is not required.

B. EXPRESSION OF TRUST INTENT—EXPRESS TRUSTS

1. In General $65
The settlor must objectively manifest a final, definite, and specific intention that
a trust should immediately arise with respect to some particular property.

2. Form of Expression §66
Manifestation of intent may be by words or conduct. Some external manifesta-
tion is required, but no specific words need be used, and words of trust need
not be construed as creating a trust. The settlor’s failure to communicate intent
to beneficiaries will not prevent a trust from arising.

3. Precatory Expressions of Intent §71
Precatory language of the settlor (e.g., “I wish,” “I hope,” etc.} presumptively

TRUSTS | N




does not create a trust under the modern view. However, such language may
be construed as creating a trust in light of other factors such as:

d.

b.

Detailed instructions to an alleged trustee;

Language addressed to a fiduciary;

An unnatural disposition of property resulting if no trust;
Timing and placement of precatory terms; and

A preexisting relationship between the parties or'other expressions of
the settlor that wouid seem to indicate a trust relationship was intended.

4. Time When Trust Intent Must Be Expressed
The general rule is that the intention to create a trust must exist and be mani-
fested at a time when the settlor owns or is transferring the res.

a.

Gilts
The owner may not convey property as an outright gift and later convert
the gift into a trust.

After-acquired property

Where a voluntary trust intent is manifested prior to acquisition of the
property to be put in trust, courts will usually find sufficient trust intent
if there is some further manifestation of such intent after the property
is acquired and consistent with the prior expression.

5.  Trust Must Be Intended to Take Effect Immediately
The settlor must intend that the trust take effect immediately, even if subject
to revocation, and not at some future time.

l IV | TRUSTS

Subsequent action

If there is an appropriate subsequent act (e.g., a transfer) consistent with
the previously stated intent coupled with an intent that the trust pres-
ently take effect, a valid trust will then arise.

Effect of postponing designation of essential elements

If the settlor purports to create a trust but postpones designating the
beneficiaries, trustee, or trust res, the incomplete terms of the “trust” indi-
cate that a trust is intended to arise in the future. Thus, there is no valid
present trust.

Trust of future interests and promises
A future interest may be the proper res of a present, valid trust, as may
an enforceable promissory note.

(1) Effect of consideration
Although an unenforceable promise to create a trust in the future
does not create a trust, if consideration was given for an otherwise
enforceable promise, the intended beneficiaries’ rights can be en-
forced.

Savings bank trusts (“Totten trusts”)
These are generally held to be valid, revocable, inter vivos trusts.

§81

82

§83

§84

§85

$86

887

§89

§90




e. Testamentary trusts
Trusts created by wili meet the immediate effect requirement because
the trust intent is expressed at the time the will “speaks” (i.e., at the
testator’s death).

§91

C. TRUST PROPERTY (RES)

1.

Requirements—In General
The res must be (i) an existing interest in property; (i) capable of ownership
and usually of alienation; and (iii) sufficiently identifiable or identified.

Interest in Property
The res must be an existing interest in existing property.

a. Mere expectancy
A mere expectancy (i.e., an interest that has not yet come into existence)
is insufficient. If consideration is involved, the courts may find a contract
to create a trust; or if the property is later acquired and the settlor then
remanifests an intent to create a trust, a trust will come into existence at
that time.

b. Equitable interests
Equitable interests (e.g., the interest of a trust beneficiary, i assignable)
may constitute a trust res.

Alienability

in general, the interest to be placed in trust must be alienable, as trusts are
created by some form of transfer. At early common law, some future interests
were not alienable and could not be transferred into a trust; this is no longer
true in most jurisdictions. Certain other types of property (e.g., tort causes of
action) are frequently held to be personal to the holder and thus may not be
transferred.

Identified or Identifiable

The trust res must be specific property that is actually identified or described
with sufficient certainty that it is identifiable, i.e., can be ascertained from
existing facts.

a.  Fractional interests
Fractional interests in specific properties may be the res of a trust.

b. Fungible goods
Some doubt may still exist where a trust is sought to be created in a
portion of fungible goods (e.g., cash, commercially equivalent goads),
but this should nat be a problem if the broader collection is itself iden-
tifiable.

¢.  Obligor as trustee
Generally, when a person makes an agreement with his creditor to pay
a third person, he does not become a trustee of what is simply his own
debt, as there is no identifiable res.

d. Obligee as trustee
A bank is not normally a trustee of unsegregated funds, but a bank
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depositor (obiigee) may hold or transfer the deposit (/.e., debt) in trust
for another. The depasit (a chose in action) is an identifiable res.

D. PARTIES TO THE TRUST

L.

Settlor (“Trustor")
Generally, a property owner may create a trust of that property and become
a settlor.

a. Capacity
The settlor's legal capacity to create a trust is measured by the same
standards applied to similar nontrust conveyances {e.g., legal age, sound
mind, etc.).

b.  Rights in trust property after creation of trust

Once the trust is established, the settlor generally has only such rights or
interests in the trust property as are reserved by the trust terms or as are
not disposed of by the trust tarms {reversionary interests). But a growing
number of states provide that trusts are revocable unless expressly de-
clared to be irravacable. A trust may, however, be set aside or reformed
in case of fraud, duress, undue influence, or mistake. A settlar who re-
tains no powers or beneficial interests is usually held to have no right to
enforce the trust.

¢.  Settlor's creditors
The settlor’s creditors may reach retained beneficial interests. Despite
this, the traditional but declining view is that creditors may not reach the
corpus of a revocable trust unless its creation was a fraud upon creditors.

Trustee

The trustee must have capacity to take and hold title. At common law, part-
nerships were precluded from being trustees, but this is no longer the case.
Corporations may be trustees, but several states limit or condition the ability
of foreign corporations (i.e., those incorporated in other states} to engage in
trust administration. {Note: The constitutionality of some of these statutes is
questionable.) To continue serving as trustee, the designated trustee must
also have capacily to administer the trust. Each co-trustee must have the
requisite qualifications.

a. Bonding
Many states require trustees of testamentary trusts to post faithful-
perfermance bonds.

b.  Failure to name trustee or failure of named trustee to serve

If the settlor fails to name a trustee or the named trustee fails to survive
or qualify, where the trust is otherwise validly created, “equity will not
allow a trust to fail for lack of a trustee.” A court will appoint a trustee
to save the trust, except in rare cases where the settlor clearly mani-
fests intent that the named trustee is the only acceptable trustee. How-
ever, the absence of a trustee may cause an intended inter vivos trust
to fail for fack of effective transfer.
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(1) Trustee disqualified
If the trustee is technically disqualified by law from faking title
initially, there is a split of opinion as to whether courts should sal-
vage an inter vivos trust despite the apparent defect in the intended
transfer for lack of a transferee. In testamentary trusts, this problem
does not exist.

Nature of trustee's interest

The trustee generally is said to have “bare” legal title (i.e., devoid of
beneficial ownership—holding property for beneficiaries in accordance
with the trust). The trustee of an inter vivos trust derives title from the
trust instrument. Courts are split on whether a testamentary trustee
derives titte from the will or by the judicial appointment that confirms a
“nomination” in the will, with title relating back to the settlor's death.
The trust instrument usually spells out the nature and extent of title
conveyed to the trustee. If there is no instrument, the court will deter-
mine the quantum of the estate. In such cases, the trustee traditionally
takes title to real property only to the extent necessary to carry out the
trust, but today this normally requires full title.

(1) Trust estate not liable for trustee’s personal debts
The trustee’s personal creditors cannot satisfy their claims from
trust property.

(2) Effect of trustee's death

If the sole trustee dies, title to the trust res is held to pass ta his
estate subject to the trust; the court will then transfer title to a
successor trustee. Co-trustees are presumed to held as joint fen-
ants with right of survivorship. Unless the needs of sound admin-
istration or the terms of the trust indicate that a successor co-trustee
should be appointed, the court will allow the surviving trustee(s)
to serve alone.

Disclaimer or resignation by trustee

(1) Disclaimer
A trust cannot be forced upon a designated trustee who has not
previously accepted the trust or contracted in advance to do so.
With some exceptions, a trustee cannot accept in part and disclaim
in part.

(2) Resignation
A trustee may not resign unless the trust terms give him the right
to do so or all beneficiaries consent. A trustee must obtain a court
order relieving him of his duties.

Removal of trustees

Unless a trust instrument states otherwise, only a court of competent
jurisdiction has the power to remove a trustee. Animosity between the
trustee and beneficiaries is not in and of itself a sufficient ground for the
removal of a trustee unless it jeopardizes the trust. Note: Courts are less
willing to remove a settlor-appointed trustee than a court-appointed trustee.
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(1) Removal by beneficiaries §158
If the trust terms aliow the beneficiaries to modify or terminate the
trust, they have the power to remove the trustee.

f.  Merger of title §159
Where a sole trustee and sole beneficiary are one and the same person,
the result is a merger of legal and equitatle titles, defeating the trust and
creating a fee simple in the person. Interests must be exactly the same
for merger to occur,

3. Beneficiaries
a.  Necessity of beneficiaries

(1) Private trusts §163

To create a privafe trust, a settlor must name or otherwise describe
as beneficiary one or more persons who are ar will become capabie
of taking a property interest and becoming an obtigee. Without a
beneficiary there is no ane capable of enforcing a trust and there-
fore it will fail. The trustee need not know who the beneficiary is as
long as the beneficiary is identifiable or will become ascertainahle
within the period of the Rule Against Perpetuities (infra}. If a pri-
vate trust fails for lack of a beneficiary, there is a resulting trust in
favor of the transferor.

(2) Charitable trusts §169
Identifiable beneficiaries are not required for charitable trusts.

(3) Honorary trusts §170
Many jurisdictions allow the voluntary carrying out (but usually not
enforcement) of some "trusts” that are neither charitable nor pri-
vate (e.g., for care of a person’s pets or for some other noncharitable
purpose). Some jurisdictions prevent such “honarary trusts” from
being implemented, even voluntarily by the transferee, with a re-
sulting trust for the transferor, his estate, or his successors in
interest.

b.  Who may be a beneficiary? §177
Generally, any person, natural or artificial, who is capable of taking and
holding title to property may be a beneficiary of a private trust. This in-
cludes minors and incompetents, and under modern law, unincorporated
associations. Trusts for the continuing benefit of noncharitable, unincorpo-
rated associations may fail because of the Rule Against Perpetuities.

¢. incidental benefits §182
Not every party who stands to benefit by cperation of the trust is a ben-
eficiary. One whose benefits are only incidental is not a beneficiary and
cannot enforce rights under the trust (e.g., where trust terms require
investment in a particular corporation, the corporation is not a benefi-
ciary).
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Reasonably definite class requirement

Beneficiaries must be ascertained or ascertainable when the trust is
created or become ascertainable within the period of the Rule Against
Perpetuities. Thus, persons must be identifiable as beneficiaries or
members of a “reasonably definite and ascertainable class.” The ben-
eficiaries need not be ascertainable at the time the trust is created, but
the instrument must then provide a formula or description by which the
beneficiaries can be identified at the time when their enjoyment of
interest is to begin. That time must be within the perpetuities period.

(1)

(2)

(3)

Status until beneficiaries ascertained

A few cases have held that there is no trust if all beneficiaries are
presently unascertained. The majority view is contra, provided
the beneficiaries will be ascertained within the period of the Rule
Against Perpetuities; until the beneficiaries are ascertained, there
is a resufting trust for the benefit of the settlor, subject to an execu-
tory limitation in favor of the beneficiaries.

(a) “Heirs” of settlor
In most jurisdictions today, a remainder to the settlor's “heirs”
is enfarceable. In the few jurisdictions that still follow the
Doctrine of Worthier Title, there is a reversion in the settlor.
An analogous problem arises in those few jurisdictions ad-
hering to the Rule in Shelley's Case.

Caution—formalities must be satisfied

Whatever formal requirements are applicable must be foltowed in
the instrument identifying the beneficiaries; i.e., testamentary trusts
must meet the requirements of the Statute of Wills, and inter vivos
trusts must meet any applicable requirements of the Statute of
Frauds.

Class gifts

Trusts for the benefit of a class of persons are valid, provided the
class membership, as described, is or will become reasonably
definite and ascertainable within the period of the Rule Against
Perpetuities. A trustee can have the power to select among mem-
bers of a class if the class is sufficiently definite. If not, under the
traditionat view, such power does not make the beneficiaries suf-
ficiently ascertainable to validate a trust. If, however, the power
can be exercised in favor of the trustee {although other class mem-
bers are indefinite), the court will probably treat the “trust” as an
outright gift to the trustee.

(a) Reasonably definite class
The class of beneficiaries must be definite enough for a court
to determine by whom or on whose behalf the trust may be
enforced, and, where the trustee has the power of selec-
tion, to determine not only whether a selection is proper but
also who is to take if no appointment is made. Specific class
terms such as “children,” “issue,” “heirs,” and “next of kin”
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are sufficiently definite. “Family” has been so construed, but
terms like “retatives” have caused problems for the courts.
Modern construction usually eguates “relatives” with “next of
kin" if no selection of other relatives is made by the trustee.

e.  Nature of beneficiary’s interest
Beneficiaries are generally viewed as equitable owners of the trust res, as
well as the holders of rights against the trustee to have the trust carried
out. A few states may still be contra, holding that the beneficiary has
no interest in the property but only personal rights of enforcement {or a
chose in action) against the trustee.

(1) Extent of beneficiary's interest in trust
The interest may be for years, life, or infinite duration. It may be
contingent or vested, possessory Or NONPosSEssory, or even subject
to revocation, and the settlor may give preference to some benefi-
ciaries over others.

§217

§221

E. TRUST PURPOSES

1.

Requirement of Lawful and Appropriate Purpose

A trust may not be created for a purpose that is illegal or contrary to public
policy. Some statutes provide that a trust may be created for any purpose for
which a contract could be made. Except for the special case of “honorary
trusts” {supra), a trust must be either private or charitable.

Impermissible Trust Purposes

A trust, or a provision therein, may be challenged as invalid if it appears that
the settlor was attempting to accomplish an objective that is illegal, requires
the commission of a tortious or criminat act, or otherwise offends public policy.
Examples of prohibited trust purposes include: to perpetrate a fraud on credi-
tors; to reward a person for committing an illegal or immoral act; or to unrea-
sonably restrain marriage or to encourage divorce. Courts usually try to excise
the illegal purpose or condition and enforce the trust without it, unless this
would defeat the overall purpose of the settior in establishing the trust.

Related Question of Permissible Duration

The law is concerned about the period of time during which the “dead hand” of
a settlor may tie up property to restrict or impair the freedom of those benefi-
cially interested in it. Private trusts designed to last indefinitely will run afoul of
various rules of property law.

a.  Rule Against Perpetuities
This is the most significant limitation in most states. The common law
Rule (significantly modified, or even abolished, in a growing number of
states) provides that, to be valid, an interest must vest, if at all, no later
than 21 years after some life in being at the time of creation of the interest.

(1) Requirements of vesting and certainty—class gifts
An entire class gift is generally void if the interest of any single
class member may vest beyond the period.
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(2} Charitable trusts
There is a partial exemption for charitable trusts: The property rights
may validly shift from one charity to another beyond the period, but
an interest may nof shift from charitable to private (or vice versa)
beyond the period of the Rule.

§247

A transfer requires adequate delivery of the trust res to the trustee. Chattels
should be physically passed to the trustee or a deed (a writing stating the
gift) should be delivered to her. In cases of real property, the settlor must
effectively convey title to land. Where the settlor is also the trustee, a
declaration of trust accompanied by segregation or identification of trust
property substitutes for delivery.

(3) Effect of remoteness §251
The Rule strikes down only the offending interests; the trust is
generally carried out without the offending interests—unless the
settlor's purpose would be defeated. Statutes in a significant num-
ber of states, often by adoption of a Uniform Act, reform the inter-
est to comply with the Rule.
b.  Statutory rule against suspension of power of alienation §252
Usually a transfer that violates the Rule Against Perpetuities aiso vio-
lates the statutory rule against suspension of the power of alienation in
a few states. Occasionally a trust conveyance that does not violate the
perpetuities period violates this rule,
c. Rule against accumulations §253
Trust income may not be accumulated beyond the perpetuities period
in most states, and in a few states the law is more restrictive. The rule
is generally not applicable to charitable trusts.
d.  Trusts may continue beyond perpetuities period §255
Most states do not restrict trusts to the perpetuities period if all interests
are vested: however, after the period has expired, beneficiaries may join
to terminate the trust and any restraints on alienation cease.
11l. CREATION OF EXPRESS TRUSTS
A.  METHODS OF TRUST CREATION §258
The principal methods of creating a trust are by: (i) declaration, (ii) transfer (during
lifetime or by will), (iii) exercise of power of appointment, and (iv) contract.
B. CREATION OF INTER VIVOS TRUSTS
1. Requirement of Effective, Present Transfer or Declaration §265
To create an inter vivos trust, there must be an effective and present transfer
of the trust res. (A declaration substitutes for a transfer.)
a. Present vs. future transfer §266
A mere promise to hold or transfer property in trust in the future does not
create a trust (at least in the absence of consideration).
b.  Delivery to trustee §267
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{1) Effect of no trustee
Where there is no trustee for an inter vivos trust, the transfer re-
guirement is not met. However, under special circumstances, courts
may save the trust by holding the settlor {or his successors) con-
structive trustee until the court appoints a trustee.

¢.  Notice to and acceptance by trustee

If an effective transfer has been made, a valid trust exists even if the
trustee is not aware of it. {Example: An effective delivery made to the
trustee’s agent, who does not inform the trustee.) The trustee's accep-
tance is presumed until the contrary is shown. After acceptance, the
trustee is bound by the terms of the trust and all fiduciary requirements.
A trustee’s acceptance usually “refates back” to the time of the trust’s
creation.

{1) Disclaimer
The trust does not fail if the trustee disclaims before acceptance;
a substitute trustee will be appointed.

d. Notice to and acceptance by beneficiary

Notice to and acceptance by the beneficiary are not required for cre-
ation of a valid trust, as the beneficiary is presumed to accept. A trust
may not, however, be forced upon a beneficiary, who has the right to
disclaim within a reasonable time. 1t is sometimes said that the benefi-
ciary may not accept in part and disclaim in part, but this is probably
only true where there are both benefits and burdens involved. The ben-
eficiary may withdraw a renunciation of a trust interest where no preju-
dice to others is involved.

Registration of Trusts

In some of the states that have adopted the Uniform Probate Code ("UPC"),
trustees must register the trust with the probate court at the “principal place
of administration.” Failure to register does not invalidate the trust, but the
trustee is subject to removal, denial of compensation, or surcharge by the
court, Non-UPC jurisdictions do not require registration of inter vivos trusts,
but testamentary trusts are often subject to continuing probate court jurisdiction.

Role of Consideration

Consideration is not necessary for a valid trust, and most trusts are gratuitous.
However, a promise to create a trust in the future, even if in writing, cannot be
enforced unless consideration was given for the promise. Where consideration
is present, the trust may be enforced even though the requisite transfer was
defective, as in the case of after-acquired property.

Statute of Frauds
Oral trusts of personal property are valid in most states, but trusts of land must
be evidenced by a proper writing.

a. “Real” or “personal” property
In determining whether the trust is of real or personai property, the key
factor is the original status of the trust res (equitable conversion doctrine
generally is not applied).
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b.  Type of writing required §308
tf a writing is reguired, it need not be in the form of a deed of convey-
ance, but it must be reasonably complete and definite and must reason-
ably indicate essential terms of the trust (i.e., the res, beneficiaries, and
basic trust purposes).

c. By whom must the writing be signed? §309
Typical procedures would have both the settlor and trustee sign the
trust document. Otherwise, a required writing must be executed (at or
befare time of transfer) by a party who has the power to create the trust
or by the grantee who thereafter receives the property. The signature of
the beneficiary is not sufficient or required tc create an enforceable trust.

d.  Part performance doctrine §319

Acts of part performance by the parties that tend to prove the existence
of a trust may be sufficient to take the matter out of the Statute of Frauds.
Generally, the beneficiary must have been aliowed to take possession of
the property plus {in many jurisdictions) done some other act {e.g., re-
pair, payment of taxes), or the beneficiary must have been allowed ben-
eficial use or otherwise been distributed fruits of the trust property. The
trustee must be involved in (or approve) the acts reiied upon to show the
trustee’s acknowledgment of the trust. Acts of part performance may
also cure certain ineffective transfers,

e. Effect of Statute—bar to enforcement §324
An oral trust of real property is not void; it is merely unenforceable against
the title holder. If the trustee is willing to perform the trust, others have
no right to object. However, transfer of legal title to a bona fide pur-
chaser cuts off latent equities (i.e., a beneficiary’s interest).

f.  Constructive trust remedy §327

If the trustee is not willing to perform and the trust is unenforceable
under the Statute of Frauds, the intended beneficiaries or the grantor
may have a constructive trust remedy. A constructive trust may be im-
posed if the conveyance was obtained by fraud, mistake, duress, un-
due infiuence, abuse of confidential relationship, or in contemplation of
the transferor’'s death. Parol evidence /s admissible to prove the trust
intent and wrongful conduct.

(1) No wrongful conduct §340
Where no fraud or special circumstances can be shown, the courts
are split as to whether a constructive trust can be imposed merely
to prevent unjust enrichment. The position of many states allows
the trustee to keep the land, but the modern trend is to favor impo-
sition of a constructive trust.

5.  Parol Evidence Rule §347
Where a writing clearly establishes or clearly precludes a trust, parol evidence
is imadmissible. If an instrument is ambiguous as to whether there is a trust,
parol evidence is admissible. If the instrument is sifent as to a trust, the major-
ity (and Restatement) position admits parol evidence to supplement an incom-
plete writing.
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C.

CREATION OF TESTAMENTARY TRUSTS

1.

Requirements of Wills Act

A testamentary trust is one created by the wiil of a decedent. The will (plus
other evidence that satisfies the wills act) must provide alf essential elements
of a trust {atthough the court will appoint a trustee, if necessary). In addition
to the wilt itself and any codicils, the trust terms may be proved through the
doctrines of facts of independent significance and incorporation by reference.

Secret Trusts—Oral Trust of Qutright Bequest or Devise

Where a decedent’s will devises property in reliance on a devisee's oral promise
to hold property in trust for others, a “secret trust” arises. The oral trust agree-
ment is unenforceable under the wills act but may be voluntarily performed by
the devisee-trustee.

a.  Constructive trust remedy
If the devisee fails to perform, a constructive trust will be imposed in
most states. No proof of fraud, undue influence, etc., is required. The
majority would impose the trust in favor of the intended beneficiaries, but
a minority of cases impose a constructive trust in favor of the decedent’s
estate.

b.  Distinguish—semi-secret trusts
There is a split of authority where the will indicates that the property is
devised to someone in frust, but fails to specify a beneficiary. Many
courts would find a resulting trust for the testator's heirs. Other courts
would impose a constructive trust for the intended beneficiary.

¢.  Breach of agreement by intestate heir
Secret trust principles also apply where the decedent died intestate, for-
going the opportunity to make a will in reliance on a promise by an heir
to hold property in trust for another.

“Pour-Over” Wills

A “pour-over” disposition is an attempted testamentary gift to a preexisting
trust—i.e., some or all assets of a decedent's estate are to be added to the
corpus of a trust that was created during the decedent’s lifetime. Validity
questions may arise because the trust terms are set out in the trust instru-
ment and are unlikely to meet the formalities of the wills act. Under appropri-
ate circumstances, such provisions may be sustained by applying either the
doctrine of incorporation by reference or facts of independent significance.

a.  Modifiability of trust

Pour-overs are clearly acceptable in “incorporation by reference” juris-
dictions if an inter vivos trust was in existence at the time the will was
executed and its terms are irrevocable and unamendable. Modifiable
trusts create greater problems. Some states find ne problem if there was,
in fact, no modification of the trust between the time the wili was ex-
ecuted and the testator's death; others invalidate if the pour-over lan-
guage contains “words of futurity.” There is diversity of authority where
the decedent modified the trust after executing the will.
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(1) Incorporation by reference
if there was a codicil to the will after the trust was modified, the
original will is considered republished at the later date. Thus, the
madified trust terms can be incorporated by reference. In the ab-
sence of republication, the courts are split as to whether the pour-
over is completely defective, or whether it has limited effect under
the trust terms as they existed at time the will was executed.

{2) Facts of independent significance
Application of this doctrine (because reference is nat limited to
preexisting facts) allows the pour-over as intended by the testator.
Although some courts have rejected the application of this doc-
trine, the modern trend favors it.

b.  Pour-over to trust created by third party
Similar principles apply here as in the case of trusts created by the testa-
tor. An additional problem arises if the third party has power to amend
the trust and does so after the death of the testator. The modern applica-
tion of the facts of independent significance doctrine allows this amend-
ment to govern the poured assets, as does the Uniform Testamentary
Additions to Trusts Act ("UTATA") as revised.

c.  Uniform Testamentary Additions to Trusts Act
Widespread legislation, mostly by enactment of the UTATA, validates
pour-overs to any preexisting trust evidenced by a writing, provided the
trust is sufficiently described in the testator's will.
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D. REVOCABLE INTER VIVOS TRUSTS AS WILL SUBSTITUTES—SPECIAL PROBLEMS

1

Is a Revocable Trust “Testamentary”?

Revocable trusts pose a special problem. Because the settlor often retains
benefits along with the right to revoke, a court may find the trust “illusory”
and hold that no trust was presently created. In such a case, the trust having
fatled, the assets become part of the would-be settlor's probate estate. The
issue then becomes whether the trust document could serve as a testamen-
tary instrument, which it likely cannot unless it was executed with testamen-
tary formalities and testamentary intent. The courts often ask whether any
interest really has passed to beneficiaries in the settlor's lifetime and look for
the settlor's intent to create more than a “mere agency.” Modern authority
recognizes that the settlor can validly create a nontestamentary trust even
while retaining extensive powers or serving as trustee. There must, however,
be an intention to create a trust, a specific trust res, and the trust must create
some interests in some category of beneficiaries other than the settior (al-
though these may be future interests, vested or contingent, and they may be
revocable),

Special Types of Revocable Trusts

a. Life insurance trusts
A transfer of a life insurance policy to the trustee of a revocable or irrevo-
cable trust is valid, with the policy itself being the trust res. Despite the
similarity of revocable life insurance trusts to testamentary dispositions,
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the courts have consistently upheld them, even with no transfer of the
policy but with a mere {even revocable) designation of the trustee as
payee of the policy proceeds. They are upheld on the basis that such
trusts are no more testamentary than other revocable trusts, and either
that the res is the trustee’s right as a beneficiary of the policy (chose in
action} or that the trust is created at the insured’s death by operation of
cantract.

b.  “Totten trusts”-—savings deposit or “tentative” trusts §418
Where money is deposited in a bank or savings institution in the depositor’s
own name “in trust for”” another, questions arise as to real trust intent or
testamentary nature of the “trust.” Most authorities presume that this
creates a valid, revocable trust. Revocation occurs to the extent the de-
positor writes a check or otherwise withdraws funds. These Totten trusts
differ from other trusts in that the depositor's creditors can reach the
assets in most states, and the trust terminates if the named beneficiary
predeceases the depositor-settior. On the depositor’s death, funds teft
in the account belong to the beneficiary and are not part of the depasitor’s
estate. Evidence, including the depositor's statements and conduct, is
admissible to show the depositor's intent.

3. Revocable Trusts and Substantive Policies

a. Forced share of surviving spouse §432

Sometimes a settlor will transfer property into a revocable trust to at-
tempt to avoid the surviving spouse's statutory forced share. The ma-
fority view at common law allows this, provided the trust is not illusory
or a “mere agency.” Many states have adopted statutes and a number
have decisions allowing the surviving spouse to assert rights in the prop-
erty even if the trust is not iflusory. Even in states that allow the use of
a revocable trust to avoid the forced share, rights of dower or curtesy and
community property rights cannot be circumvented.

b.  Taxation, creditors, and charitable restrictions §438
Under the Internal Revenue Code and most state laws, transfers of prop-
erty into a revocable trust achieve no beneficial change in tax position.
Absent legislation, property in a revocable trust is generally not reach-
able by creditors. The few statutes that now limit bequests to charity are
generally held net to invalidate revocable inter vivos trusts for charitable
purposes.

IV. TRANSFER OF BENEFICIARY'S INTEREST

A. ALIENABILITY OF BENEFICIARY'S INTEREST

1. Right to Transfer—In General §441
Unless valid trust terms provide otherwise, beneficiaries' interests are freely
alienable. Of course, a beneficiary can only assign such interest in the trust as
she has. Thus, the transfer is not of the trust res but of the beneficiary’s equi-
table interest therein. Some states have statutes limiting alienability, and a
few states retain common law doctrines limiting alienability of some nonvested
future interests.
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2. Form and Manner of Voluntary Transfer §445
Generally, the equitable interests of trust beneficiaries may be transferred vol-
untarily by the same methods and formalities as nontrust interests in the same
type of property. Consideration and notice to the trustee are not required.
Some form of symbolic delivery may be required.

3. Rights as Between Successive Assignees §450
If the beneficiary assigns the same interest to more than one assignee, the
majorily view is that the first in time prevails, subject to principles of estop-
pel. The minority view is that the first assignee to give notice 1o the trustee
prevails.

4. Creditors and Other Involuntary Transfers §453
Subject to the trust terms (e.g., spendthrift provisions, infra), the involuntary
transfer of a beneficiary's interest is governed by the same rules as a legal inter-

est.

a. Atdeath §454
A deceased beneficiary's interest is subject to the same rules of festate
and intestate succession as a legal interest in like property.

b. Creditors’ remedies §455

The creditors of a beneficiary can reach her interest in the trust (but not
the trust res) unfess there are spendthrift provisions. The traditional remedy
was a creditor's bilt in equity. Statutes often allow direct executionon a
beneficiary's interest.

B. RESTRAINTS ON ALIENATION—SPENDTHRIFT AND RELATED TRUSTS

1. In General §459
Maost states allow the beneficiaries’ interests to be conditioned or limited to
prevent or impair transferability.

2.  Spendthrift Trusts §460
Spendthrift trusts prevent voluntary or involuntary transfer of a beneficiary’s
interest in the trust. Thus, the beneficiary cannot sell or give away his rights,
nor can his creditors levy on or attach such rights. These trusts are to protect
the beneficiary from his own improvidence. They are valid in nearly all states.
No special wording is required as long as the settlor's intent is clear.

a. Effect of spendthrift provision §470
Spendthrift provisions are generally given literal effect, except that some
states require that limits on involuntary transfers be coupled with limits
on voluntary transfers. Some statutes also allow creditors to reach a per-
centage of the beneficiary’s interest or any excess over the amount needed
for support.

(1) Effect of attempted transfer §472
If the beneficiary tries to assign his interest, the assignee cannot
enforce the assignment over the beneficiary’s objection; i.e., the
purported assignment is, in effect, revocable.
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{2) Creditor's rights
If there is a valid spendthrift provision, creditors are generally barred
from reaching the beneficiary's interest in the trust. However, once
monies are paid to the beneficiary from the trust, creditors can
attach and execute thereon.

(a) “Breaking through" spendthrift restraints

Some classes of creditors may “break through” spendthrift
provisions. Although states may differ on which creditors may
“break through,” the Restatement lists: (i) the federal or state
government (e.g., tax claims); (i) a spouse (or ex-spouse) or
child seeking support; (iii) providers of necessaries; and (iv)
one who “preserves the interest” of a beneficiary (e.g., attor-
ney). Note: Some or ail of these creditors can “break through”
in most states.

b. Spendthrift clause cannot protect settlor's retained interest
The owner of property cannot create a spendthrift trust for himself. Inter-
ests retained by the settlor are reachable by his creditors.

(1) Spouse-beneficiary who elects against trust
The fact that the beneficiary is the settlor's surviving spouse and
had the right to (but did not) reject the testamentary trust and
demand a share of the settlor's estate does not make the spouse
a settlor so as to allow her creditors to reach her trust interest.

c.  Arguments for and against spendthrift trusts

(1) Against
There is a violation of the concept of “symmetry of estates” (i.e.,
there is no reason to treat equitable estates differently from legal
estates), and public policy favors having propertied persons pay
their creditors.

{2) For
The donee and his creditors had no right to the proparty, which
the settlor was free to withhold; therefore, the settlor should have
the right to dispose of her property with qualifications.

Discretionary Trusts

Such a trust gives the trustee discretion to make or withhold distributions of
income or principal or both to or for ane or more beneficiaries. Before the
trustee exercises discretion to make payment to the beneficiary, it is gener-
ally held that the beneficiary's interest cannot be reached by creditors. Hf the
trustee decides to pay, then the beneficiary's creditors or assignees may reach
the distributions.

Protective Trusts

A protective trust ordinarily pays out income regularly but, upon attempted
voluntary or involuntary alienation of the beneficiary's interest, becomes a dis-
cretionary trust. These trusts are widely used in England and sometimes in
American states that do not allow or significantly limit spendthrift trusts.
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Support Trusts

What is sometimes called a “support trust” directs the trustee to make distri-
butions as necessary for the education and maintenance of the beneficiary,
and to expend trust funds only for that purpose. Traditionally, in some states,
the beneficiary's interest is neither assignable nor reachable by creditors.

Blended Trusts

Where the trust is for the benefit of a group of persons, and no member of the
group has an interest separate and apart from the others, the interest is said to
be “blended” with that of every other beneficiary. Such interests are not assign-
able and are unreachable by creditors.

Distinctions Questioned

Most trusts that grant trustees discretion regarding distributions contain stan-
dards usually related to support. Thus, the distinctions above are highly arti-
ficial and increasingly disfavored.
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CHARITABLE TRUSTS

GENERAL NATURE AND TREATMENT OF CHARITABLE TRUSTS

1.

Creation and Purpose of Trust

A charitable trust is created in the same manner as a private trust (by wili,
inter vivos transfer, or declaration), but it is established for a purpose that the
law regards as charitable {i.e., benefiting the public or a reasonably broad and
appropriate segment thereof).

Charitable Purposes

Purposes recognized as charitable include: (i) relief of poverty; (ii) advance-
ment of knowledge or education; (iii) advancement of religion; {iv) promo-
tion of health; (v) governmental or municipal purposes; and (vi) other purposes
beneficial fo the community.

Charitable Trusts Favored
Charitable trusts are favored by the law and receive special privileges.
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REQUIREMENT OF PUBLIC, NOT PRIVATE, BENEFIT

1.

Indefinite Beneficiaries and the Public Benefit Requirement

A charitable trust must be for the public benefit generally or for some members
of a class of the public that is indefinite in number. A charitable trust, unlike
a private trust, does not require definite, designated beneficiaries. The state
attorney general is usually authorized to enforce charitable trusts on behalf of
the community. A co-trustee, successor trustee, or person having a “special
interest” in the performance of the trust (traditionally does not include the
settlor) also has standing to enforce the trust.

a. Effect of limited number of direct beneficiaries
Problems arise where a trust requires selection of a limited number of
actual recipients or where the eligible group of potential recipients is
limited. The modern view allows such trusts if the category from which
the individual(s) are chosen is substantial in size and indefinite in
membership and if the benefit to the recipient is sufficiently within the
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general public interest. The outmodad view held that the benefit had
to be “substantial,” and where anly a few persans were benefited the
substantiality test was not met.

Effect of Trust Having Noncharitable Co-Beneficiaries

Where the trust has both charitable and noncharitable purposes or where the
purposes are broader than those allowed for charitable trusts, it does not qualify
as a charitable trust unless a separate amount, share, or interest is provided for
the charitable purpose (i.e., a trust cannot have intermingled charitable and
private purposes and qualify as a charitable trust}).

§513

C. CHARITABLE PURPOSE DEFINED

1.

Meaning of “Purpose” and “Charitable”

The purpose of the charitable trust {(or charitable portion) must be exclusively
charitable. The purpose for which the trust is created (the ultimate objective of
the trust) is the controlling factor, rather than the settlor's motive for establish-
ing the trust. The term “charitable” does not include everything that a settlor
may consider to be useful and worthwhile, but only what courts consider suf-
ficiently desirable to the public. A trust to promate a cause that is illegal,
immoral, irrational, or otherwise contrary to public policy will not be upheld as
charitable. The purpose must be sufficiently weill-defined so that the court can
determine (i) what the settlor intended, and (ii) whether the purpose is exclu-
sively charitable. Trusts “for charity” are upheld, but terms like “for benevolent
purposes” have sometimes been held to be unduly broad. However, the mod-
emn tendency is to construe potentially broader terms as limited to charitable
purposes,

Particular Charitable Purposes

a.  Relief of poverty
This is a charitable purpose per se. A trust that significantly benefits
indigents is acceptable even if some nenindigents may share (e.g., trust
for parentless children).

b.  Education
A trust to improve the minds of indefinite members of the public is valid.
This may be done through support of schoots, museums, etc. Those
receiving the benefits of an educational trust need not be impoverished.
Trusts that provide for the education of one’s own descendants are not
charitable, nar are trusts for the financial benefit of profit-making institu-
tions.

{1) Politics and change of law
The modern trend is to approve trusts for the dissemination of par-
ticular political views, but a trust for the promotion of a particular
political party is noncharitable. Trusts for general “improvement
of the faw"’ are valid, but trusts to bring about particufar changes in
the law may or may not be.

€. Religion
Maintenance and support of religion by providing for religious services,
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places of worship, salary of clergy, etc., are charitable purposes per se.
Most states also aliow trusts providing for masses to be said for the
soul of the settlor. The usual problem with religious trusts is determin-
ing what constitutes a “religion.” Practically any doctrine having nu-
merous adherents in the community is acceptable, but certain beliefs
{e.g., spiritualism) have sometimes been found to be irrational and of
ne widespread interest, and trusts to promote atheisrn might be found
to be nonreligious (although they may be educational).

d. Health
The cure of disease and promction of health are charitable purposes per
se. Nonindigents may benefit from such a trust, but such a trust may not
be designed to enhance profit-making.

e. Governmental purposes
A trust for governmental or municipal purposes is charitable because
there is general community interest in the functioning of government.
Trusts for prevention of suffering of indefinite groups of domestic or wild
animals are valid, but trusts for maintenance of particular animals (e.g.,
my cat) are not (unless as honorary trusts).

Other Charitable and Noncharitable Purposes

The general standard for charitable purposes, applied subjectively by courts,
is a benefit to the public or indefinite members thereof. Perpetual care of
graves is a questionable trust purpose but is usually permitted by statute. It
is not certain that trusts “for the elderly,” if not limited to poar persons, are of
appropriate benefit to the community. Trusts to aid private social clubs or
lodges, for the preservation and display of the settlor’s collections (when not
of general community interest), and for the erection of monuments to the
settlor have been held to be noncharitable. If a trust fails as a charitable trust,
it may nevertheless qualify as a private trust if it meets private trust require-
ments regarding definiteness of beneficiaries, Rule Against Perpetuities, etc.,
ar poassibly as an honorary trust if it is for an allowable honorary purpose.

Profit-Making or Private Purpose Not Charitable

Although the trustee of a charitable trust may be a profit-making institution
(e.g., a bank), the purposes must not be for the benefit of a profit-making
institution. It is not objectionable if benefits for a profit-making institution are
only incidental or trust funds for charitable purposes are segregated.

a. “Split-interest” trusts
It is not objectionable if property is to be devoted to private purposes for
one period of time and exclusively to charitable purposes for another.
Split-interest trusts are common in the form of charitable remainder trusts
and charitable lead trusts.

Conditional Gifts to Charity

If conditions of gift might prevent the charitable interest in the property from
being used exclusively for charitable purposes, the trust will not qualify as
charitable. Exceptions: A condition that an activity supported by a trust be
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named after the settlor, and a conditional amount of gift (e.g., matching funds)
do not affect the charitable status of the trust.

D. LIMITATIONS ON CHARITABLE TRUSTS

1.

Charitable Limitations

Few, if any, states currently restrict dispositions that may be left by will to
charity. Such statutes have generally limited amounts given or devises to
charity if the will was made shortly before the testator's death. Such statutes
were not generally applicable to inter vivos trusts, even if the trust instru-
ment was executed shortly before the settlor's death or the settlor retained a
life interest and the power to revoke. Such legislation was, however, appli-
cable to constructive trusts that might be impesed upon property passing by
will. Some states had similar legislation applying onty to charitable corpara-
tions.

Charities and the Rule Against Perpetuities
The Rule does not apply to the duration of charitable trusts, but it does apply
to the vesting of charitable gifts. Benefits of a charitable trust may shift from
one charity to another even after expiration of the perpetuities period, pro-
vided that the trust has “vested in charity.”

Constitutional Limitations on Charitable Purposes

A state agency may not serve as trustee for a trust that furthers racial or cther
prohibited discrimination. “State action” may, in fact, be inherently charac-
teristic of alf charitable trusts today, although this question is unsettled.
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E. MODIFICATION OF CHARITABLE TRUSTS—THE CY PRES DOCTRINE

Nature and Requirements of Cy Pres

Because a charitable trust may endure indefinitely, it sometimes outlives the
purposes for which it was established. Courts may modify the trust to apply
the trust in a manner approximating the settlor's plan. To invoke the doctrine:
(i) the settlor's purpose must be fulfifled or frustrated; and (ii} traditionally,
at least, the settlor must have had a general charitable intent. In such cases,
a court will apply the trust benefits to a charitable purpose reasonably similar
to that set forth by the settlor.

Application of Cy Pres

Merely finding that a “better” purpose is available for the trust benefits is not
sufficient to apply cy pres. At the very least, pursuit of the trust's criginal
charitable purpose(s) must be “impracticable.” If a settlor has provided a valid
express gift over in case the charitable purpose fails, that provision will be
honored if it does not violate the Rule Against Perpetuities. Because cy pres
traditionally is to be applied only where consistent with the probable wishes
of the settlor, it may not be invoked if the settior really intended to benefit only
a particular charity or charitable purpose and no other. Once a court decides
to apply cy pres, it must modify the trust in such a way as to approximate as
nearly as reasonable the settlor’s original purpose.
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Vi.

TRUST ADMINISTRATION

GENERAL RESPONSIBILITIES AND AUTHORITY OF TRUSTEES

1.

Introduction
The actions of trustees and beneficiaries are subject to iegal rules governing
the powers, duties, and rights of the parties to a trust.

Functions—Preservation and Productivity of Trust Res
A trustee has a fiduciary duty to work to preserve trust assets and to make
them productive and has a duty of impartiality in carrying out these functions.

Trust Terms and Sources of Trustee's Powers

A trustee must understand and follow the terms of a trust and must under-
stand the pawers and limitations of the office. The trust instrument ordinarily
expressly defines some powers of a trustee and may imply others. Trust law
itself confers on a trustee the powers necessary or appropriate to carry out
the trust, although now many statutes and decisions imply essentially unfim-
ited powers. Court instructions may ascertain and/or clarify a trustee’s pow-
ers. Under certain circumstances (e.g., where they have the right to terminate
the trust), heneficiaries’ actions may affect a trustee's authority and obliga-
tions.

Standards of Fiduciary Conduct

A trustee's duties, owed exclusively to the beneficiaries, include: (i) a duty to
obey trust terms; (i) a duty to act with prudence by exercising care, skifl,
and caution; and (iii) a duty of loyalty. The duty of loyalty extends to each
beneficiary; thus, a trustee is also required to act impartially.
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POWERS OF THE TRUSTEE

1.

Meaning and Nature of Trustee “Powers”

The term “power” refers to the authority expressly or impliedly conferred upon
the trustee by trust provision or by law—i.e., acts the trustee may perform.
Authaority to perform a particular act, however, does not remove the possibility
of viclating a duty (e.g., by exercising that autharity negligently, unreasonably,
or arbitrarily).

Powers Generally

If a trustee has no powers, but merely hoids title to the res, the trust is passive.
If it appears that the settlor intended to create more than a passive trust and
no powers are stated in the trust instrument, powers appropriate {some have
said “necessary”} to carry out the trust purposes are implied by law. However,
powers will not be implied if doing so would be contrary to the terms of the
trust (except for court-authorized deviation under certain circumstances).

What Powers Are Implied as “Appropriate”?

Uniess a trust instrument so forbids, the following powers are generally held
to be implied: power to sell, lease, and incur reasonable management and
other expenses (normally including the power to make improvements). Tra-
ditionally, there is no implied power to encumber (e.g., mortgage) trust as-
sets, but this and other limits are increasingly being abandoned. The law does
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not confer an implied power to invade the trust corpus for the benefit of a life
income beneficiary.

4. ‘“Imperative” vs. “Discretionary” Powers §641
Most trust powers are discretionary (i.e., trustee is expected to use his judg-
ment as to whether and how to exercise). If, however, the trustee is required
to perform a particular act, the power is imperative (or “mandatory”) and a
court will order performance upon petition by the beneficiary. Courts limit re-
view of discretionary powers to whether the trustee has abused its discretion.
5.  Who May Exercise Trust Powers
a. Co-trustees §652
Co-trustees hold powers jointly unless the trust instrument or a statute
states otherwise. Under traditional doctrine, co-trustees must act unani-
mously, but the modern trend allows three or more trustees to act by
majority vote. Each co-trustee owes a duty of prudent participation and
is liable to beneficiaries for his own improper or negligent acts and for
failure to prevent or remedy acts of another co-trustee. If administration
is stalled because of an inability of co-trustees to agree, a court may
direct the trustee action.
b. Delegation of powers to third persons (agents) §657
Under the modern view, a trustee has power to emplioy agents and ser-
vants to perform various acts and exercise management powers granted
to him as long as the delegation is consistent with the general duties of
care, skilt, and caution. If power is delegable, a trustee has a duty of care
in sefecting, contracting with, and supervising (or monitoring) agents.
¢.  Successor trustees and “personal” powers §661
Unless the trust instrument provides or circumstances clearly indicate
otherwise, powers granted to a trustee are not personal to the particu-
lar trustee originally named. Therefore, trust powers may be exercised
by successar or substitute trustees.
C. DUTIES OF THE TRUSTEE
1. In General §662
A trustee’s conduct must conform to standards of law and to the reguirements
of the trust instrument. Questicns to ask are whether the act was authorized,
and if it was, whether performance was consistent with fiduciary standards
and duties.
2.  Duty to Administer Trust According to Its Terms §665
Atrustee is under a duty to carry out the trust and to administer the trust estate
in accordance with the terms of the trust and applicable law.
a. Duty to perform persenally—question of delegation $666

A trustee may delegate ministerial functions; discretionary functions may
be delegated only when necessary (under the traditional view} or when
reasonable and prudent under the circumstances {under the modern
view). Discretionary powers over distributions are nondelegable even under




the modern view. No matter what type of function is delegated, the trustee
must act with prudence—proper care, skill, and caution-—in the selection
and monitoring of employees and in arranging the terms of the agency. A
trustee may seek advice related to nondelegable duties (e.g., of lawyers
or investment counselors) but must make decisions herself.

(1) Liability for losses caused by agents §671

If a trustee delegates a nondelegable duty, she is absolutely liable
{i.e., as a guarantor) to the beneficiaries for any resulting loss. If
the duty is defegable and she has used proper care, she is ordi-
narily not liable. The trustee is normally liable in her representative
capacity (not personally, absent fauit) to third parties far the agent’s
negligence, although ordinarily not for the agent’s dishonesty or if
the delegation was to an independent contractor.

b.  Duty with respect to other trustees §676
Each co-trustee is responsible for all functions in the administration of
the entire trust, and each must use reasonable care to prevent a co-
trustee from committing a breach of trust. A trustee is generally not liable
for breaches of a predecessor trustee, unless she knew or should have
known of the breach and failed to redress it or negligently failed to rectify
a breach.

¢.  Duty under a directory provision §681
Where the trustee is directed to follow instructions of a third party (e.g.,
a particular investment advisor}, she has a dufy to do so. However, &
trustee must be watchful to avoid committing a breach of trust on im-
proper instructions.

3. Duty of Prudence—Standard of Care, Skill, and Caution §684
A trustee must exercise that degree of care, skill, and caution that a reason-

ably prudent person would use in administering similar property for similar
purposes, although some courts still use {and purport to distinguish between)
a standard a prudent person would use in administering either “her own prop-
erty” or “the property cf others.”

a. Trustees with special skills §687
If a trustee has (or holds herself out as having) special or superior skills,
knowledge, or facilities, she is under a duty to exercise such advantages.

A professional fiduciary (e.g., a bank) is generally held to higher stan-
dards than a lay trustee.

4. Duty of Loyalty to Beneficiaries §691
A trustee has a duty of absolute loyalty to beneficiaries and must not engage
in self-dealing or enter into conflict of interest situations. (The exception involv-
ing unavoidable conflicts of loyalty to diverse beneficiaries is discussed as a
duty of impartiality, supra, §611.)

a. Transactions with trust estate §692
A trustee may not deal personally with trust estate assets; if she does,
beneficiaries have the power to set aside such transactions.




b. Transactions with beneficiary §695
Although such transactions are not flatly prohibited, a trustee must act
with utmost fairness and openness in personal dealings with trust ben-
eficiaries, and has the burden of proving that such action was fair.

c.  Specific types of transactions

(1) Loans §698
It is improper for a trustee to borrow from the trust estate. While
the trustee is generally not permitted to fend her funds to the trust,
the rule appears to be that she may do so only if there is a legiti-
mate need for cash and other sources of money are not reasonably
available.

{2) Compensation from third person §701
A trustee may not accept compensation from a third persen for an
act done in administering the trust, unfess (under appropriate cir-
cumstances) the compensation is paid for the trustee’s additional
services or services on the board of directors.

{3) Self-employment §704

A trustee ordinarily may not be compensated for services to the
trust beyond those ordinarily required of a trustee. if services per-
formed are not an aspect of the trustee’s duties as trustee, it is
often prohibited self-dealing for her to engage herseif for the ren-
dering of such services. In many states, the view is that a trustee
with special skills (e.g., an attorney) is expected to use those spe-
cial skills at least in routine circumstances, and that those services
may be taken into account in determining reasonabie compensa-
tion as trustee.

d. Special problems of corporate trustees §710
A trustee bank may not purchase its own shares but may be allowed to
retain such shares if expressly or impliedly authorized (e.g., specific be-
quest of those shares to the trust). Generally, a trustee bank may not
deposit trust funds in its own bank, although some states allow this if the
prevailing rate of interest is paid.

(1) Commingled investment of trust funds §718
Under modern authority, it is permissible for a trustee of two or
more trusts to pool assets or to purchase common investments.

e.  Exceptions to loyaity-based prohibitions §720
Self-dealing may be allowed if permitted by trust terms {(expressly or by
clear implication), authorized by court crder, or consented to by all pos-
sible beneficiaries,

5. Duty to Collect and Safeguard Trust Estate §724
A trustee has a duty to take and keep control of trust property in accordance
with trust terms. Thus, the trustee has an affirmative duty to collect and take
possession of trust assets, to preserve the assets of the trust (e.g., inspect
periodically, pay taxes, etc.), and to defend the trust from attack (even by the
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settlor}. The trustee is entitled to indemnification for expenses reasonably in-
curred in defending the trust.

a. Duty to insure
A trustee has a duty to obtain insurance on trust assets {including liability
insurance) when it is prudent to do so.

Duty to Segregate and ldentify (Earmark)

A trustee must keep trust assets separate from her individual assets and ear-
mark property so as to identify it as property of the particutar trust estate. Excep-
tion: Corporate trustees are generally permitted to hold property of numerous
trust estates in common funds for investment purposes.

a. Liability in event of loss
Under the traditional rule, a trustee is absolutely liable for any loss that
befalls trust property that is not properly earmarked, but a modern trend
is to hold a trustee responsible only for losses caused by failure to ear-
mark.

Duty to Account
A trustee owes a duty to keep records and render clear and accurate reports
with respect to the administration of the trust.

Duty to Invest and Make Property Productive

A trustee normally has a duty promptly and continuously to make trust prop-
erty productive. Reasonable care and skill must be used to procure a reason-
able rate of yield for income beneficiaries (except as accounting techniques
may compensate far inadequate ar excessive income productivity). This duty
includes the duty to rid the trust of unproductive, underproductive, or over-
productive (“wasting") assets, at least if such property would render the trust
estate as a whaole underproductive or overproductive of trust accounting in-
come.

a. Standards for trust investments
Under the traditional analysis of investments, the basic questions have
been: (i) was the investment a proper type for trust holding, and (ii)
was a particular investment selected with the requisite degree of care
and skill? Trust instruments may specify that particular types of invest-
ments are authorized or prohibited. Statutory lists of approved fiduciary
investments stilt exist in a few states for a few purpases.

(1) “Prudent man” rule
The “prudent man" rule over time came to be adopted by nearly all
jurisdictions but few, if any, still follow it today. The trustee was
and is today held to a standard of good faith and of care, skill, and
caution in making investments. But under the “prudent man” rule,
subrules generally evolved to establish that certain categories of
investments were or were not permissible for trust investing.

(2) “Prudent investor” rule
The Third Restatement and the Uniform Prudent Investor Act ad-
vanced a quite different and modernized rule for trust investment
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law. The so-called “prudent investor” principles now prevail, in one
form or another, in the trust law of alt states. The “prudent inves-
tor” rule judges an investment not in isolation but as a part of the
trust portfolio as a whole, with suitable levels of risk depending on
the contents, terms, and purposes of the particular trust and the
circumstances of that trust and its beneficiaries. This rule gives
increased emphasis to diversification and is much maore flexible
with respect to suitable levels of risk while preserving the duty of
loyalty and attempting to clarify the duty of impartiality. Prudent
delegation is authorized, and the rule also adds emphasis to the
trustee's duty to be cost conscious in investing.

b. Standards under rules of prudence

The trustee has a duty of impartialify and therefore must consider the
interests of remainder beneficiaries as well as income beneficiaries. Propri-
ety of investment is determined as of time of investment, and the trustee
must dispose of investments that are or later become “unsuitable” to the
trust; she will be personally liable for losses resulting from unreasonable
retention even of original (“inception”) assets. A trustee must also diver-
sify investments. While the traditional view has emphasized the nature
of each particular investment rather than the content and management
of the trust fund as a whole, the modern theory calls for substantial
diversification on an overall portfolio basis. The terms of a trust may alter
the rule's application to the particular trust.

¢.  Specific types of trust investments
The modern rule asserts that no investment is per se or even presumptively
imprudent. An investment’s propriety depends on its role in the trust port-
folio and all of the trust's holdings and circumstances at the time.

(1) Common or commingled investment devices
The modern rule allows the creation and use of comman (.e.,
pooled) trust funds by corporate trustees and investment in mort-
gage participations, mutual funds, real estate investment trusts
("REITs™, and the like by all trustees.

§757

§764

§771

D. TRUSTEE'S LIABILITIES AND BENEFICIARIES’ REMEDIES

1.

Standing to Enforce Trust

Usually, only beneficiaries (or co-trustees, successor trustees, or other fidu-
ciaries on the beneficiaries’ behalf) have standing to complain of a breach of
trust and to surcharge the trustee for his actions.

Beneficiaries’ Remedies

Equitable remedies for breach of trust include injunction, removal of trustee,
and constructive trust. Where damages are sought, a trustee is personally li-
able to the trust estate or to the beneficiaries (i.e., is “surcharged™) for any foss
or depreciation in value of the trust estate and loss of income resulting from
that breach of trust. (Some cases, in which the trustee has made an improper
investment, have compared income and corpus values of the trust with the
values that would have resulted from proper investment, thus surcharging the
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trustee for lost appreciation based on the performance of similar trust funds or
some index deemed apprapriate.) Gains from improper investments cannot
properly be offset against losses, unless both arise from the same breach of
trust. A trustee may be charged interest on amounts owing to the trust or
beneficiaries because of a breach of trust. Any personal profits made by the
trustee through a breach must be disgorged to beneficiaries.

a.  Relief from liability

(1) Exculpatory clause §796
If an exculpatory clause is included in a trust instrument, it will
generally relieve the trustee of liability for negligence, but not for
intenticnat breach of trust or gross negligence. Such clauses are
narrowly construed.
(2) Consent of beneficiaries §801
Where all heneficiaries consent to a trustee's action, the trustee
may be free from liability. In cases where not all beneficiaries con-
sent, those who do consent are ordinarily estopped from pressing
their claims.
(3) Limitations periods §804
Statutes of limitations {where applicable to equitable claims} or
the doctrine of faches may bar action if a beneficiary is dilatory in
pursuing a claim.
(4) Trustee's insolvency §805
In bankruptcy or other insolvency proceedings, questions of prior-
ity among beneficiaries may arise. Bankruptcy will discharge a
trustee’s fiability, but not with respect to losses caused by fraud,
embezzlement, or other intentional misappropriation. Generally,
beneficiaries share pro rata in the available recavery against an
insolvent trustee.
(5) Good faith §806
A few cases have considered a trustee’s reasonable and good faith
effort to understand and perform her duties in mitigating recovery
oy the trust or its beneficiaries.
E. TRUSTEE’S LIABILITY TO THIRD PARTIES
1. Contract Liability §807
Traditionally, the trustee (as principal), rather than the trust estate, is person-
ally liable to all parties with whom he contracts in his fiduciary capacity {un-
less liability is limited in the contract or a statute provides otherwise). A trustee
who signs a negotiable instrument “as trustee” has probably negated personal
liability, and the holder has an action against the trust estate (/.e., against the
trustee only in his fiduciary capacity). Statutes in most states and a few deci-
sions, absent a breach of trust, eliminate the personal liability of the trustee
and only the trust estate is liable.
a. Indemnification §817

Under the traditional rule, a trustee has the right of indemnification against

TRUSTS | XXIX



XXX

TRUSTS

the trust estate, providing he has acted properly in making the contract.
The right of indemnification includes the right to pay the liability directly
from the trust fund (“exeneration’), or from his own funds and then
abtain “reimbursement” from the trust estate. A trustee may be indem-
nified for the reasonable costs of legal defense, unfess the suit arises out
of a breach of duty by the trustee. An insalvent trustee's indemnification
rights may generally be reached by his creditors.

Tort Liability

Traditionally, a trustee is personally liable for torts committed by the trustee
or his agents, with a right of indemnification from the trust estate if not person-
ally at fauit. It has been held that trustees of charitable trusts were not person-
ally liable for the acts of agents selected with due care; but the medern trend
of authority {especially by statute) is, again, that absent personal fault on the
part of the trustee, liability is only in the representative (i.e., fiduciary) capac-
ity.

§820

F. DUTIES AND LIABILITIES OF BENEFICIARIES

1.

Beneficiaries’ Duties Generally

Unless a beneficiary is also a trustee or unless an obligation is imposed by the
trust instrument, a beneficiary owes no affirmative duties to co-beneficiaries or
the trust estate.

a.  Breach of trust

However, a beneficiary does owe a duty to other beneficiaries not to
participate in a breach of trust by the trustee or to profit {(even inno-
cently) from the trustee’s breach. Mere consent is generally not consid-
ered to be “participation” in a breach of trust. An innocent beneficiary
who profits from a breach of trust is liable only to the extent of the
improper benefit—i.e., “unjust enrichment” (unless such beneficiary
has changed position in good faith reliance). A beneficiary who partici-
pates in a breach is also liable for damage to the trust estate or other
beneficianes.

b. Indemnification
A beneficiary has no duty to indemnify a trustee, unless he has con-
tracted to do so.

Remedies Against Beneficiary

A beneficiary may be personally liable if he has benefited from or partici-
pated in a breach of trust. His beneficial interest in the trust is then subject to
a lien or charge. Thus, except as “inequitable,” his benefits are suspended and
impounded until the trust estate is restored and obligations to other beneficia-
ries have been paid.

a.  Creditors and assignees
Creditors and donees of a beneficiary who has acted improperly are gen-
erally subordinated to the rights of the trust estate and other beneficia-
ries.
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G. LIABILITIES OF THIRD PARTIES

1.

Generally and for Breach of Trust

a. Debts owed
Where a third party is indebted to the trust estate, commits a tort with
respect to the trust estate, or is in breach of contract with the trust, the
trustee has a right to maintain suit against the third party. Under mod-
ern doctrine, a beneficiary may, by joining the trustee, sue the third party
if the trustee fails to pursue the claim.

b.  Breach of trust—third party participation with trustee
A third party who participates with a trustee in a breach of trust may be
liable to the beneficiaries if the third party had notice of the trustee’s
intent to misapply money or other property.

Third Party’s Acquisition of Trust Property

If a transfer of property by the trustee to a third party involved a breach of trust
by the trustee, donee-transferees and non-bona fide purchasers take subject
to the beneficiaries’ rights. Bona fide purchasers {i.e., purchasers who take far
value without notice of breach) take good title free of other beneficial interests.

§835

§836

§841

VIl. ACCOUNTING FOR INCOME AND PRINCIPAL

A.  INTRODUCTICN

1.

General Nature of Principal-Income Problem

In the typical trust, interests are divided between income and remainder ben-
eficiaries. Economically conflicting rights turn on whether receipts or expendi-
tures are classified as “income” ar “principal.” The problem is moot in cases of
wholly discretionary trusts.

Sources and Priority of Accounting Rules

The terms of a trust govern principal-income accounting questions. For mat-
ters not covered by the trust instrument, all states have enacted principal-
income legislation, most by adopting a version of either the 1962 Revised
Uniform Principal and Income Act or the 1997 Uniform Act. Trust account-
ing rules often differ from general accounting principles. Trust terms may give
the trustee private “rulemaking” authority; such discretion tends to be broadly
construed by some courts and narrowly by others. The law is designed, and
a trustee's judgment is expected, to reflect the fiduciary duty of impartiality.
(The 1997 Act grants the trustee the power of equitable adjustment to com-
pensate a beneficiary whose interest suffers under the trustee’s investment
plan in a manner inconsistent with the duty of impartiality.)

5847

§852

8. SPECIFIC RULES OF TRUST PRINCIPAL-INCOME ACCOUNTING

1.

Allocation Rules Are Default Rules
Where the trust instrument is silent, some specific rules are apptied.

Allocation of Benefits (Essentially Receipts)
The general rule is that ordinary receipts are “trust income,” while extraordi-
nary receipts are trust capital.

§859

§860
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Timing of receipts

An income beneficiary is generally entitied to net income from the date
of creation of an inter vivos trust and from the date of the testator’s
death in the case of a testamentary trust. A frequent issue between suc-
cessive beneficiaries is whether income received after the testator's or
life beneficiary's death should be aliocated on a basis of when received
or when accrued. Under the cammon law, receipts were allocable to
whomever was income beneficiary when the trustee received the income
(exception: interest), but moder statutes may apportion all income ex-
cept dividends.

Dividends

Ordinary cash dividends are treated as income. Extraordinary dividends
(including stock dividends) are generally treated as principal but stil
generate a split of authority,

(1) “Massachusetts Rule” {(modern statutory view)

Stack dividends (in stock of declaring corporation), as well as
stock splits, are principal. Extraordinary cash dividends and stock
dividends in stock of other companies are subject to refined rules
and distinctions and are treated differently by various decisions
and by the 1962 and 1997 Acts. Mutual fund distributions are
typically principal to the extent they represent capital gains and
are income to the extent they represent ordinary dividends or in-
terest.

(2) “Pennsylvania Rule” (one-time minority view)
This was an apportionment rule under which extraordinary divi-
dends were principal to the extent they reduced the book value of
shares from what it was when the stock was acquired by the trust;
otherwise, they were income. The test was the "intact value” of
" the retained shares.

(3) Other corporate distributions
Other corporate distributions (e.g., stock rights and options) are
allocated to principal.

Allocation of proceeds from sale of trust assets

Generally, proceeds from a sale of trust assets are principal. A small
minority may still follow the Pennsylvania Rule of apporticnment based
on intact value and dates of eamnings for proceeds from a sale of corpo-
rate stock. In some states, if a trustee delays selling un{der)productive
property which she had a duty to sell, she must allocate as income an
amount from proceeds based on a formula granting the income benefi-
ciary a portion reflecting what would have been received had the prop-
erty been reasonably productive (based on an average trust rate of return);
this rule also is eliminated by many statutes.

Treatment of “wasting assets”
Wasting assets are those depletable or perishable through use (e.g.,
timber, minerals, also depreciable assets). Often, where a wasting asset
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becomes part of a trust through a general testamentary bequest (e.g.,
“all my estate™), the trustee must amortize or sell the property and invest
in permanent securities. In the case of a specifically devised wasting
asset, an income beneficiary is usually entitled to all receipts. Legislation
and cases vary and are in flux on these matters, even regarding retire-
ment annuities.

Bond premium and discount

The 1962 Act forbids amortization except for noninterest-bearing bonds.
The Second Restatement allows (but does not require} amortization in
the case of interest-bearing bonds purchased at a premium.

Allocation of Burdens (Essentially Expenditures)

The general rule is that a trustee should pay ordinary, current expenses out
of income, while “extraordinary” expenses or those sofely beneficial to re-
mainder beneficiaries should generally be paid from the capital account.

a.

Losses from operation of business
Losses sustained in the operation of a business owned by the trust are
charged to principal.

Taxes, assessments

Ordinary property taxes are paid from income. Assessments for “capi-
tal” or permanent improvements are generally charged to principal, with
the income account sometimes charged with interest, depreciation, or
amortization.

Upkeep

Current repairs and maintenance are charged to inceme. insurance pre-
miums are charged to income in some states but apportioned in oth-
ers. However, expenses incurred when a trust is initially established,
for the purpose of putting property in an income-producing condition,
are charged to principal. Capital improvements are either apportioned
or charged to principal and depreciated.

Mortgage payments
The interest part of payments is charged to income, and the principal
portion to principal.

Trustee's fees and administrative expenses
According to some cases, these are charged to income, but statutes and
cases now tend to apportion.

Depreciation reserves

There is a split of authority (in the absence of direction in the trust instru-
ment) on whether a trustee may, must, or must not set up depreciation
reserves to protect remainder beneficiaries. Absent a statute, some states
require depreciation reserves in most instances (especially if the depre-
ciable property was purchased by the trustee), while others either forbid
such reserves or leave it to the trustee’s discretion.
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VIIl. MODIFICATION AND TERMINATION OF TRUSTS

A

POWER OF SETTLOR TO MODIFY OR REVOKE

1.

When Does Settior Have Power to Revoke or Modify?

Traditionally, the settlor of an inter vivos trust has no power to revoke or modify
unless such power is included in the terms of the trust (exception: Totten
trusts). Many statutes (e.g., in California and increasingly under the Uniform
Trust Code} are contra, making gratuitous trusts revoecable unless expressly
made irrevocable in the trust instrument.

a.  Distinguish—rescission and reformation
Rescission or reformation of a trust traditionally is available on the same
basis as for nontrust transfers——i.e., on proof of fraud, abuse of confiden-
tial relationship, etc. Recent Restatements and the Uniform Trust Code
allow rescission and reformation for mistake if shown by clear and con-
vincing evidence.

Nature and Terms of Power to Revoke or Modify

a.  Scope of retained power
A retained power to revoke implies a retained power to modify. An unre-
stricted power to modify includes the power to revoke.

b.  Exercise of retained power
A power to revoke or modify can be exercised only in accordance with
the trust terms and by an intentional act of the settlor. The traditional
view is that, in the absence of authorization by the trust terms, an inter
vivos trust may nof be revoked by settlor's will. (Exception: Totten trusts
and atso Uniform and Restatement trust law.)

Rights of Settlor's Creditors Where Settlor Has Power of Revocation

The traditional majority view has been that a settlor’s creditors cannot reach
a revocable trust, but a growing number of states have statutes or decisions
allowing them to do so. Creditors can, however, reach a settlor's beneficial
interests (e.g., a retained right to income). The settlor's trustee in bankruptcy
can reach the assets of a revocable trust.

§927

§933

§934

§937

§946

POWER GRANTED TO TRUSTEE, BENEFICIARY, OR THIRD PARTY TO MODIFY
OR TERMINATE

1.

Only as Conferred by Trust Terms
A trustee has only such power to modify or terminate as provided in the trust
instrument. This is also true of others to whom such powers may be granted.

Power of Invasion
A power expressly granted to the trustee to distribute (e.g., power to invade)
the principal may, as long as properly exercised, cause a trust to terminate.

Judicial Supervision
A trustee’s {or other's) exercise of a discretionary power to modify, terminate,
or distribute trust funds is subject to court review to prevent abuse.

§950
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C. POWER OF BENEFICIARIES TO MODIFY OR TERMINATE

1.

When May All Beneficiaries Join to Modify or Terminate?

There is a split of authority here. Nearly all states follow the Claflin doctrine:
Al beneficiaries (all of whom must be competent or, perhaps, properly rep-
resented) must join in the request and the proposed action must not defeat a
material purpose of the settlor. The English view (adopted by a few states)
does not take material purpose into account.

Consent of “All Beneficiaries”

This has traditionally meant all potential beneficiaries (including thase un-
born and unascertained). Thus, in most situations, it is impossible to obtain
the consent of all, There is a trend to modify this doctrine, allowing a guard-
ian ad litem to be appointed for unborn and unascertained beneficiaries. This
trend also affects the requirement that all beneficiaries be alive and competent.

Material Purpose of Settlor

Because the Claflin doctrine requires that termination not defeat a material
purpose of the settlor, courts will look to the language of the trust instrument,
circumstances of its execution, and probably parol evidence to determine the
settlor's purpose. Spendthrift provisions {and usually trust provisions that
last until a beneficiary reaches a stated age) will in most states bar early termi-
nation, and a support trust or trust that is primarily discretionary as to benefits
may suggest that the settlor had a protective purpose that would bar termina-
tion.

Abandonment or Removal of Material Purpose

If the settlor consents to a request of all the beneficiaries, there is no “mate-
rial purpose” barring termination under Clafiin. However, the settlor's oppo-
sition does not prevent modification if a court finds that there is no material
purpose barrier.

a. Trustee’s abandonment
If all beneficiaries request modification or termination and, despite a
material purpose, the trustee acquiesces, it has been heid that the ben-

i

wwm FIE fﬂ?rred from later suing the trustee for premature distri-
bution, and the settlar probably lacks standing to 0o SO.

b. Purpose frustrated or impermissible
Where a beneficiary whose interest was protected dies or no longer holds
an interest, that material purpose barrier ordinarily is deemed to be re-
moved. Restraint upon freedom of beneficiaries to terminate ends by
operation of law when the perpetuities period expires.

§953

§956

§965

§973

§978

§979

D. POWER OF COURTS TO MODIFY OR TERMINATE

1.

Judicial Power to Deviate from or Modify Administrative Provisions

Under the traditional view, a court of equity may authorize a trustee to devi-
ate from or modify the administrative terms of a trust where, due to changed
circumstances unforeseen by the settlor, deviation is necessary (not merely
convenient) because compliance with the original terms would defeat or sub-
stantially impair a trust purpose; by the modern view, it is sufficient that the

§981
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deviation will “further the purposes” of the trust in the event of “unforeseen
circumstances.” The mere fact that a trust instrument specifically forbids the
act in guestion (e.g., prohibits sale of certain property) does not preclude
deviation. Where a trustee should know of circumstances justifying deviation
from the original terms of the trust, she may be liable if she fails to seek court
approval to so deviate and blindly follows the trust terms.

A resulting trust is equity’s way of recognizing an equitable reversionary interest
(i.e., an interest remaining in a transferor who made an incomplete or defective
disposition of the beneficial ownership}. A resulting trust may arise if: {i) there is no
express or implied intent as to some or all beneficial interests (e.g., excessive trust
res for trust purposes, unanticipated circumstances for which no interest is expressed);
(ii) an express trust is unenforceable (e.g., improper form prevents proof of beneficial

2. Power Regarding “Distributive” Provisions §990
Under the traditional majority view, a court cannot aiter any of the distributive
provisions in a way that may result in taking from one beneficiary and giving
to another. An increasing number of cases and statutes are contra. Accelera-
tion of indefeasibly vested rights may be permitted in the rare situation where
there are no other potential beneficiaries’ interests to be affected. Some courts
following the majority view have been able to find, by construction, that the
power to invade is impfied by the terms of the trust instrument. (See a/so cy
pres for charitable trusts, supra.)
E. TERMINATION OF TRUSTS BY OPERATION OF LAW §995
Trusts will terminate by their own provisions if the period specified for the duration
of the trust expires. Trusts will terminate by operation of faw if: {i) the trust pur-
pose is fulfilled or prevented, (ii) there has been a merger of legal and beneficial
interests: or (iii) the trust estate has been destroyed or consumed.
IX. TRUSTS ARISING BY OPERATION OF LAW
A. INTRODUCTION
1. General Nature §1000
Constructive and resulting trusts are not based on any real expression of trust
intent, but rather upon operation of law (i.e., implied by law or imposed by
courts). Constructive trusts are devices imposed to remedy wrongs or avoid
unjust enrichment. Resulting frusts are a reftection or implementation of rever-
sionary interests.
2.  Statute of Frauds Not Applicable §1004
The Statute of Frauds does not apply to trusts arising by operation of law.
3. Retroactivity, Tracing, and Accounting §1007
Usually a decree establishing a constructive trust, and occasionally a result-
ing trust, is retroactive to the date the fransferee acquired title.
4. Duty to Convey Title §1008
In most instances, resultting and constructive trusts are passive or “dry” trusts,
and the trustee’s sofe duty is to convey title.
B. RESULTING TRUSTS §1011




interests); or (iii) a trust fails in whole or in part for other reasons (e.g., illegality,
impaossibility, disclaimer).

1.

PURCHASE MONEY RESULTING TRUSTS

Development and Status of Doctrine

At early comman law, the courts adopted a strong presumption against a gift
so that the “use” (beneficial enjoyment) was deemed to go to the person who
paid the consideration.

Statement of Doctrine Under Modern Law

Where the purchase money for property is paid by one person but, at his
direction, title is transferred by the seller to another, and there is no close
family relationship between payor and grantee, it is presumed that no gift was
intended. There is instead a rebuttable presumption that the payor intended
the grantee to hold legal title upon a “resulting” trust for the payor. {The pur-
chase money resulting trust has been abolished by statute in a minarity of
states).

Operation of Purchase Money Resulting Trust Doctrine

A recital in a contract or deed that a particular person paid consideration is
not conclusive. Parol evidence is admissible to show the source and nature
of consideration. Consideration may be in any form (even services or promise
to pay), but payment of some or ail of the purchase price after the transfer of
title (e.g., partially upon credit) does not create a presumption of resuiting
trust. To invoke the purchase money resulting trust doctrine, the payor need
not pay the entire price.

a.  Rebutting the presumption
The presumption is rebuttable by proof that no trust was intended. Such
proof may include evidence that: (i) payments made were a foan to the

transferee: (1) there was intent fo maLe a gr“l; i Uvere was an 6)‘5]

agreement to hold in trust for a third person; or (iv) there was a close
family relationship between the parties, which raises a counter-presump-
tion that a gift was intended.

§1021

§1027

§1029
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D. CONSTRUCTIVE TRUSTS

1.

Remedial Device—Not Really a Trust
A constructive trust is not really a “trust” at all. It arises by operation of law
as an equitable remedy to redress wrongful conduct or prevent unjust enrich-

ment. It is imposed when an equity court is convinced that tJve person wLo
acquired title to the property should not in equity be alfowed to retain the
property but should convey it to another, because the acquisition was through
fraud, duress, mistake, etc., or the titie holder will be unjustly enriched.

When Oral Trust Unenforceable

A constructive trust is frequently applied when property was transferred with
a trust intention that is unenforceable. If a transferee refuses to carry out an
unenforceable oral trust, e.g., courts may in some circumstances impose a

ronstriactive trost
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As Remedy for Breach of Fiduciary Duty

A constructive trust may be imposed when property is obtained through breach
of fiduciary duty owed to another (e.g., trustee absconds with trust funds and
misuses meney to buy land or stock). This is not limited to wrongdoing of trust-
ees, but encompasses other fiduciaries (e.g., guardians).

As Remedy in Nontrust Situations
A constructive trust remedy is generaily available to rectify wrongs and prevent
unjust enrichment arising from fraud, mistake, etc.

Effect of Transfer to Third Person

If a wrongdoer sells the wrongfully obtained property to a bona fide purchaser,
the wronged party may no longer have a constructive trust imposed upon that
property. She may, however, have a constructive trust imposed upon the pro-
ceeds of the sale (and profits) in the hands of the wrongdoer.

§1049

§1051
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Gilbert Exam Strategies

“roblems in the field of trusts invariably require you to determine the nature of the rela-
--onship that has been created and the rights and obligations of the parties in light of that
-clationship. The following analysis may be helpful in resolving such problems. (Be sure
- review the key exam issues at the beginning of each chapter.)

1. Nature of Relationship
As a first step, consider whether the relationship that has been created is in fact a
trust. Except where the law implies a trust, there must be some etfective expression
of intent by the owner of property to create the particular status that the law regards
as a trust. The parties’ own expressions of intent are, of course, significant, but also
consider:
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a. Is there a bifurcation of title, so that legal title is held by one party and benefi-
cial ownership by another?

b. Is there in fact a fiduciary relationship between the holder of legal title and the
claimed beneficiary?

c.  Isthe relationship one with respect to property, rather than one involving merely
personal obligations?

d.  Does it impose equitable duties upon the holder of legal title?

2. Enforceability as a Trust
Assuming that the relationship intended is in fact an express, private trust, consider
whether it is enforceable as such:

a. Are the essential elements of a trust present?
There must be: (i) a present trust intent, (ii) designation of trust res, {iii) identi-
fication of beneficiaries and trustee {inter vivos trust only}, and (iv) a statement
of valid trust purposes.

b. Has the trust been effectively created?

(1) Inter vivos trust
If created by the settlor during his lifetime:

(a) Is there an effective, present transfer of the trust res?
(b} Ts the Statute of Frauds applicable? If so, is there a sufficient writing;
or if not, is there some way around the Statute (e.g., part performance,

estoppel, purchase money resulting trusts)?
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(c} Is the trust “testamentary” in effect such that the Statute of Wills is
applicable thereto?

(2) Testamentary trust
If created in a decedent’s will, is the trust executed in compliance with
applicable wills law {including the doctrines of incorporation by reference
and facts of independent significance)?

c. Is the trust purpose valid?
Consider not only the expressed trust purposes, but also whether the terms of
the trust would violate any rule of property law, e.g., the Rule Against Perpetu-
ities, the rule against suspension of power of alienation, the rule against accu-
mulations, etc.

(1) Charitable trust
If the trust is exclusively for the benefit of the public or some large seg-
ment thereof, it may be held charitable, in which case special liberal rules
are applied (no identification of beneficiaries required, may last perpetu-
ally, cy pres doctrine may apply), and some restrictions may apply as well
(Mortmain acts). Remember, however, that to be considered a charitable
trust, the purpose must either fall within one of the generally accepted cate-
gories of charity or be sufficiently of interest or beneficial to the commu-

nity.

3. Rights, Duties, and Liabilities as Between Parties to the Transaction
The rights and remedies available to the parties to the transaction turn on whether
an enforceable trust relationship exists.

a. Where there is an enforceable trust
The rights and duties are those created under the trust instrument and by law.
Consider the rights of each party separately:

(1) Rights of beneficiary
(a) To obtain an equitable decrec compelling trustee’s performance;
(b) To obtain removal of trustee for breach of trust;
(c) To obtain damages against trustee (see below];

(d) To compel modification or termination of trust under appropriate
circumstances; and

{e) To obtain an accounting as to her share; consider allocation of in-
come to trust and expenses of trust administration in determining share
of income beneficiary and remainder beneficiaries.
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(2) Rights of settlor

(a) To exercise any right reserved by bim in creating the trust (to revoke,
modify, etc.) or inferred by law; and

(b) To compel trustee’s performance where trust created by contract be-
tween settlor and trustee.

(3} Rights, duties, and liabilities of trustee

{a) Rights of trustee

1)  Right to exercise powers created by trust instrument or inferred
by law:

a)  Consider the source and scope of trust powers; and

b) Consider whether exercise is mandatory or discretionary
and the scope of judicial review.

2) Right to compensation for services and indemnification from
trust estate for expenses and liabilities incurred in proper admin-
istration.

(b) Duties owed to beneficiary

1) Duty to act with care, skill, and caution (i.e., prudence)—in ad-
ministration, investment, and management of trust estate; and

2)  Duties of loyalty and impartiality—in avoiding conflict of in-
terests in personal transactions with beneficiary or trust estate,
self-dealing, earmarking and segregating assets.

{c) Trustee's liabilities

1) Measure of liability for breach of trust duties—profits, losses,
and interest; and

2)  Defenses to liability—consent or ratification by beneficiaries hav-

Where there is no enforceable trust
Consider whether the apparent trust intent can be enforced, and if not, consider
what other remedies may be available.

(1) Contractual
If consideration was given for the unenforceable trust promise, is specific
performance available to compel effective trust transfer and render the trust
enforceable? In any event, damages or other relief may be available.




(2} Resulting trust
Where an express trust is totally invalid or excessive trust res is conveyed,
a resulting trust may be imposed in favor of the grantor to effectuate his
presumed intention.

(3) Constructive trust
Where an express trust is merely unenforceable, and the grantee’s reten-
tion would constitute unjust enrichment, a constructive trust may be im-
posed. But consider whether it should be imposed in favor of the grantor
or the intended beneficiary.

4. Rights of Third Parties
The question may also involve third parties who have dealings with the trustee or
the trust estate, or who seek to reach the beneficial interest under the trust.

a. Assignee of beneficiary’s interest
In determining the rights of someone to whom the beneficiary has made a vol-
untary assignment of his interest, consider whether there is a vahd spendthrift
restraint; also consider priority as between successive assignments of the same
right.

b. Beneficiary’s creditors
In determining whether creditors can reach the beneficiary’s interest, consider
the validity and effect of spendthrift or similar restraints, and the scope of protec-
tion afforded thereby (principal and/or income).

c. Settlor’s creditors
Consider whether creditors can reach the trust estate (i) on the theory that the
settlor has reserved powers over the trust, or (i) on the theory that the trust
transfer was a fraudulent conveyance.

d. Contract creditors
Consider whether the trustee is personally liable on contracts executed by him
on behalf of the trust, the effect of any disclaimer of liability, his right of indem-
nification from the trust, and whether the contract creditors can reach this right.

e. Tort creditors
Consider whether the trustee is personally liable for torts committed by him or
his agents in the course of trust administration, the scope of such liability, his
right of indemnification from the trust, and whether the tort creditors can reach
this right.

Author’s Note: References are made throughout this Summary to the Uniform Trust Code
(“UTC”), which was promulgated in 2000 by the National Conference of Commissioners
on Uniform State Laws. The 1959 Restatement {Second) of the Law of Trusts, referred to
in this Summary as the “Second Restatement” or “Rest. 2d,” is being replaced by a new
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Restatement (“Third Restatement” or “Rest. 3d”). A preliminary volume on the “Pru-
dent Investor Rule” was published in 1992 by the American Law Institute and has been
codified directly or by adoption of the 1994 Uniform Prudent Investor Act (“UPIA”) in
nearly all states; another three volumes {§§1-92) have now been published. The third of
these volumes ends with Chapter 17 (§§90-92), which incorporates, in proper sequence,
the Prudent Investor Rule (originally §§227-229 in the Second Restatement and 1992
preliminary volume). The fourth and final volume is now under way.

You will also find references to the treatise Scott on Trusts, first published in 1939 by the
late Professor Austin W. Scott. Professor Scott published two more editions in 1956 and
1967. A fourth, 12-volume edition, published over a period of years from 1987 to 1991,
was the work of the late Professor William F. Fratcher. The citations in this Summary are to
that edition. The first four volumes of the upcoming fifth and more concise edition by
Professor Mark L. Ascher, entitled Scott and Ascher on Trusts, have recently been released.
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Key Exam Issues

When the nature of a legal relationship in your exam question is not stated or self-evident,
vou will need to determine whether that relationship is properly classified as a trust or as
something else. Remember thar other comparable relationships may resemble a trust (e.g.,
a bailment, an agency) and must be distinguished in order to make a determination of trust.

This determination of trust (or no trust) may itself be the answer to your exam question, or
it may be only one step in determining the ultimate issues of the rights, burdens, and duties
of the parties (which depend upon the classification of a trust or nontrust relationship and
possibly upon the type of trust).

(Note: This chapter introduces the trust and its various forms, but more elaborate defini-
tions and descriptions are presented elsewhere in this Summary.)

A. Definition of Fundamental Terms

1. Trust [§1]
A “trust” is a fiduciary relationship with respect to specific property, to which the
trustee holds {usually at least) the legal title for the benefit of one or more persons,
who hold equitable title as beneficiaries. Thus, two forms of ownership interests—
legal and equitable—exist in the same property at the same time. [Rest. 3d §2]

@ Example: A testamentary trust created by Settlor’s will leaves “the residue of

my estate to Trustee in trust, to hold, invest, and manage the property and to
pay the net income annually to Beneficiary for as long as Beneficiary lives, and upon
Beneficiary’s death to distribute the principal to Beneficiary’s then living issue by
right of representation.” Other terms of Settlor’s will spell out in some detail other
rights of the beneficiaries and Trustee’s powers and duties.

a. Legal and equitable interests [§2]

An earlier view was that the entire ownership was in the trustee, subject only to
an obligation {enforceable in equity) to use the property for the benefit of the
beneficiary or beneficiaries. The interest of a beneficiary was regarded as merely
a personal claim or “chose in action” which equity would protect. A few states
may still retain this concept, but the vast majority of modern authorities now
speak in terms of the trustee’s legal and the beneficiaries’ equitable interests or
title. (See infra, §§217-218.)
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b. Property [§3]

Because a “trust” is a relationship with respect to property, and because the
beneficiary acquires an interest in the property, the normal rules for transfer of
property and for the creation of property rights apply to the creation of trusts
(e.g., conveyancing rules apply in creating trusts of land). An exception is the
“declaration of trust” by which a property owner can make (“declare”) himself
trustee of the property for the benefit of others. Most trusts are created by will
or by gift and do not require consideration to be enforceable and effective.

c. Separable interests [§4]
Because the various equitable and legal interests in property are separable, each
can generally be dealt with (i.e., divided, alienated, etc.) independently of the
other,

Settlor [§5]

The “settlor” (sometimes called the “trustor,” “donor,
and in current usage the term is also applied to a “testator”) is the person who creates
the trust—i.e., who intentionally causes it to come into existence by inter vivos transfer

bR

transferor,” or “grantor,”

(or declaration} or by will.

Trustee [§6]
The “trustee” is the individual or entity (often a bank or other corporation} who holds
legal title to the trust property. There may be co-trustees (i.e., more than one trustee),
and the trustee (or one or more of the co-trustees) may also be a beneficiary or settlor
of the trust.

Trust Property [§7]

The “trust property” (or “res”) is the interest the trustee holds for the beneficiaries.
It may consist of real or personal property, or both. The most common subject matter
today is intangible personalty in the form of securities (stocks and bonds). Although it
is generally stated (e.g., above) that the trustee has legal title to trust property, some or
all of the res could itself be an equitable interest assigned to the trust, in which case the
trustee would hold an equitable title.

Example: Settlor transfers her interest in another trust to Trustee, to hold upon a
new trust for the benefit of Friend for years, remainder to Child. Trustee holds
an equitable interest for Friend and Child.

Beneficiary [§8]

A “beneficiary” (sometimes called “cestui que trust” or simply “cestui”} is a person
for whose benefit the trust property is held by the trustee. Most trusts have a number
of beneficiaries: usually one or more life beneficiaries, and one or more remainder
beneficiaries, often consisting of a class (or several classes} of which some or all of
the members are likely to be unborn or presently unascertainable (e.g., remainder to
“my descendants living at termination, and if none, then to X’s then living descen-
dants™).




[§§9-13]

B. Classification of Trusts

1. Methods of Classifying [§9]

A trust may be classified in several different ways, according to:

a. The duties imposed on the trustee—“active” vs. “passive” trusts.
b.  The trust purposes—“private” vs. “charitable” trusts.
c. The manner of creation—express, resulting, and constructive trusts.

d.  The time of creation—inter vivos (“living”) or testamentary trusts; living trusts
may be irrevocable or revocable (and amendable) in whole or in part.

EXAM TIP

e

The classifications above are important, as they may affect the substantive rules that
govern the validity, creation, and operation of the trust and the rights of the parties.

2. Active vs, Passive Trusts

a. Based on duties [§10]
Trusts are classifiable as “active” or “passive” according to the duties imposed
on the trustee.

(1) Active trusts [§11]
Trusts in which, in addition to holding title to the trust property, the trustee
has some affirmative duties of management and administration to per-
form (and this is the typical modern arrangement with which the subject
of trusts is primarily concerned) are “active” trusts.

(2) Passive trusts [§12]
Trusts in which the trustee has no real duties but holds (i.e., is a mere
receptacle of) the legal title on behalf of another are “passive”™ trusts.

b. Historical background [§13}

“Uses,” the early predecessors of trusts, were once important in conveying title
to land—or even in concealing ownership or in circumventing policies, rigidi-
ties, or deficiencies in the law. Prior to the Statute of Wills (1540), e.g., an
owner could not pass title to land by will to his heirs or others. Consequently,
to pass land to the intended successor, the owner would convey it inter vivos to
a third person “to the use” of the conveyor during the balance of his life, and
thereafter to the use of his intended successor.

(1) Effect

The “use” so created was a passive trust. The trustee had no duty but to
hold and convey title as directed by the designated beneficiary.
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(2) Note
During earlier periods, uses and trusts were said to be purely “honorary.”
They were not enforceable at law, because no writ existed for that pur-
pose; later, Chancery, as the “court of conscience,” began to enforce uses.

Statute of Uses [§14]

The Statute of Uses was enacted in 1536 in an attempt to eliminate this method
of holding or passing title. The Statute provided essentially that, when a person
was thereafter seised of land to the use of another, the latter would be deemed
the complete legal and equitable owner, and the former, often called the “feof-
fee to uses,” would have no interest in the property. The Statute transformed
(“executed”) uses automatically, converting the beneficiaries’ interests into
legal interests by operation of law and eliminating the interest of the initial
grantee of the legal title.

(1) Purpose [§15]
The purpose of this Statute was to discourage the holding of title in ways
that involved concealment or avoidance of rules and policies of the time.
The Statute sought to “execute” the use immediately, so that the benefi-
cial “equitable” owner would be regarded as the full {i.e., also legal) owner.

(2) Ineffectiveness [§16]

The Statute of Uses, however, did not eliminate all uses because, either as
a result of its express provisions or because of the interpretation given to it
by the courts, certain equitable interests were not converted into legal
interests. Specifically: (i) the Statute had no application to equitable inter-
ests in personal property; (ii) it was exhausted without executing the sec-
ond use where the transferor created a “use upon a usc” (e.g., where A
conveys “to B to the use of C to the use of D,” B's title is executed and
passed through to C, who now has the lega! title but continues to hold to
the use of D, whose interest remains equitable); and (iii) the Statute was
held to have no application to “active” uses in which the feoffee had affir-
mative duties of administration involving the operation or management
of the land for the benefit of the cestui que use.

(3) Chancery [§17]
Those combinations of unexecuted legal interests and beneficial equitable
interests that were not converted into legal interests received recognition
and enforcement by the courts of Chancery. These relationships evolved
into the modern trust device, and the principles of recognition and enforce-
ment fashioned in Chancery came to form the basis for the law of trusts.

Passive trusts in modern law [§18]
The execution of passive (or “dry”) trusts is still a part of the law. The Statute
of Uses (as one of the “common law statutes™) is considered to be a part of the




[§§19-23]

common law of most American states. Even in states where it is not recognized
as such {e.g., possibly California, see Estate of Fair, 132 Cal. 523 (1901)) simi-
lar results are reached, typically with respect to personal property (by analogy)
as well as to realty, either by statute or by judicial decision. | See Reed v. Browne,
295 N.Y. 184 (1946)]

(1) “Active” trustee [§19]
In general, a trust will be treated as “active” if by its terms the trustee has
any power or duty that involves the exercise of discretion in active manage-
ment or in determining the rights of the beneficiaries. The typical modern
trust involves a broad array of management authority and responsibilities
and some discretion over distributions, such as a power to invade principal
for the life beneficiary.

(2) “Passive” trustee [$20]
If the only acts to be performed by the trustee are purely mechanical and
formal in nature, the trust will be regarded as “passive” and the trustee’s
legal title will pass through to the beneficiary, who will hold both legal and
equitable title; i.e., there is no trust.

{a) Duty to hold and convey [§21]
Where a trustee’s duty is merely to hold and convey title, the duty to
convey is not considered by most authorities to be an “active” duty
and the trust is usually regarded as passive. [Everts v. Everts, 45 N.W.
88 (Mich. 1890)] A trustee may have active duties with respect to the
life interest but not with respect to the remainder, so thar the Statute
of Uses or counterpart doctrine may operate on the remainder alone,
either initially or at the end of the life interest. (Where the remainder
is executed at the outset, the trustee may hold a legal life estate “pur
autre vie” for the life of and for the benefit of the life beneficiary, with
a legal remainder interest in the remainder beneficiaries. This rarely
happens today because the trustee’s powers (e.g., powers to sell and
encumber trust assets) require full title; “execution” would thus occur
at the life beneficiary’s death.}

Private vs. Charitable Trusts [§22]

Where the trust purpose is to confer certain benefits upon the public at large, or upon
some significantly large segment of the public to be deemed charitable {see infra, §§502-
512), the trust is classified as a “charitable trust,” and language and rules are liberally
interpreted and applied to give effect to the settlor’s wishes (see infra, §504). Other trusts
are considered to be “private” trusts and are subject to more restrictive substantive rules.

Express Trusts vs. Those Created by Operation of Law [§23]
Trusts are also classified according to the manner or basis of their creation. Some trusts

are intentionally created by the parties, this legally ascertained intent being expressed
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or inferred (i.e., found in the settlor’s words or conduct); others are recognized (implied
or imposed} by operation of law even when no actual trust intention existed at all or
with respect to the particular interest being established.

a. Express trust [§24]

An express trust is created as a result of the manifestation of an intention, by
a person or persons having the power to do so, to create that relationship that
the law recognizes as a trust. “Trust” terminology need not be used or even
known to the persons involved. The required “manifestation™ of intent may be
found in the settlor’s oral or written words, conduct, or a combination of these,
viewed tn an overall context. Most matters discussed in this Summary prima-
rily involve express trusts of the active variety, private or charitable, testamen-
tary or inter vivos, revocable or irrevocable.

b. Resulting trusts [§25]

A resulting trust is based on the legally presumed intention of a property owner,
as distinguished from the actual intention involved in express trusts. It arises by
operation of law where an express trust fails in whole or in part or where the
beneficial provisions of an express trust are incomplete (1.¢., the settlor has failed
to make full disposition of the equitable interests). The trustee is then said to hold
upon a resulting trust for the settlor or her successors in interest. Therefore, in most
instances, it is helpful to think of a resulting trust simply as the consequence of an
equitable reversionary interest becoming realized. Closely related is the purchase
money resulting trust. (See infra, §§1011-1020.)

c. Constructive trusts [§26]

A constructive trust is really not, in a strict sense, a trust at all. It is a remedial
device invoked by a court in the exercise of its equitable powers. Its purpose is
to compel a person who has obtained property by wrongful means (including,
in most jurisdictions, through unjust enrichment as the result of mistake or the
wrongful behavior of another) to turn the property over to the party entitled to
it. Thus, a constructive trust is not necessarily predicated upon any actual trust
intention but is imposed by a court—*“implied by law”—to redress fraud or other
wrongful conduct, or to prevent unjust enrichment. This restitutionary device is
broadly applicable to transactions having nothing to do with express trusts, but
it is also applied in cases where an intended express trust cannot be enforced as
such but where the law will intervene to prevent a transferee (the intended trustee)
from benefiting from that unenforceability, such as where an oral promise to hold
in trust is unenforceable by reason of the Statute of Frauds. (Constructive trusts are
discussed in more detail infra, §§1047 et seq.)

C. Trusts Distinguished from Similar
Relationships




Characteristics, Not Terminology, Controlling [§271

Similar arrays of rights and responsibilities, including fiduciary duties and obliga-
tions, may be found in a variety of other relationships that are, in varying degrees,
somewhat similar to trusts but which lack one or more of the essential characteris-
tics of a trust. It is often difficult to ascertain whether the parties involved intended
to create a relationship that is recognized in the law as a trust, because the use or the

failure to use trust terminology is not conclusive of the parties’ intent. [See generally
Rest. 3d §35]

Bailment [§28]

Where the owner of tangible personal property gives possession but not title to an-
other, the relationship is one of bailment. If the property owner delivers a chattel to
another to benefit the owner or a third party, this may come close to a trust, but it may
actually constitute some other form of relationship.

a. Guide for distinguishing [§29]
A court will first actempt to determine whether the owner intended to pass title
as well as possession in assessing whether the recipient is a trustee or bailee. If
the owner’s intention is unclear, an important factor is whether the owner’s par-
poses in delivering the chattel could have been effected by a transfer merely of
POSSESSION.

b. Principal differences between bailment and trust

(1) Nature of the property [§30]
A bailment pertains only to chattels (although a comparable interest in land
might be a leasehold). A trust may exist with respect to real or personal prop-
erty, whether tangible or intangible.

(2) Title [§31]
The bailor (owner) retains both legal and equitable title; the bailee merely
has a right to possession. In a trust, legal title is in the trustee; the settlor
does not retain title {unless it is an equitable interest retained as a beneficiary,
or unless she also serves as trustee and thereby takes title in her fiduciary
capacity—a transaction, however, that would obviously raise no bailment
question}.

Example: Transferor hands her diamond bracelet to Transferee, telling

Transferee to “give this bracelet to my daughter when she returns from
Europe.” If Transferee is a bailee, she merely has a right to possess the brace-
let; the bailor retains title. If Transferee is a trustee, she has legal title to the
bracelet.

(3) Transfers [§32]
Lacking title to the chattel, a bailee cannot ordinarily convey title to an-
other; i.e., even a sale to a bona fide purchaser would not cut off the bailor’s

[§327-32]
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interest under common law principles. (The Uniform Commercial Code
changes this rule in certain sitnations. See Sale and Lease of Goods Sum-
mary.) A wrongful sale of the trust res by a trustee to a bona fide purchaser,
however, usually does cut off the equitable interests of the beneficiaries;
under common law principles the transfer of legal title to a bona fide pur-
chaser cuts off latent (hidden} “equities.”

{4) Income [§33]
Rents, issues, and profits from the trust res belong to the beneficiary, whereas
the rents, issues, and profits from bailed chattels ordinarily belong to the
bailor.

(5) Remedies [§34]
The rights between bailor and bailee are usually enforced at law, although
if unique chattels are involved, equitable relief may be appropriate and avail-
able. The duties of a trustee are enforced in equity.

3. Agency [§35]
An agency often appears very similar to a trust, and the duties and obligations of an
agent holding property for a principal are similar to those of a trustee. [Rezos v. Zahm
& Nagel Co., 78 Cal. App. 728 (1926)]

a. Guide for distinguishing [§36]
There are, however, various distinctions berween an agency relationship with
regard to property and a trust relationship. These distinctions are of significance
both as possible consequences of the distinction and as possible aids in understand-
ing and identifying which relationship is involved.

(1) Title [§371]
A trustee has title to the trust property; an agent may or may not hold title
on behalf of the principal, but the holding of title is #ot an element of an
agency as such.

(2) Control [§38]
An agent is subject to the control of the principal, but a trustee is not subject
to the control of either the beneficiaries {although they have power to enforce
the trust) or the settlor as such (although the settlor’s reservation of powers
of revocation, amendment, or direction may give her effective control, or
some measure of control, over the trustee).

(3) Powers [§39]
An agent’s authority is limited to what is granted by the principal and tends
to be quite strictly construed. In addition to powers expressly granted by the
terms of the instrument, a trustee’s powers tend to be rather broadly con-
strued; except as limited by the settlor or by law, a trustee generally has pow-
ers necessary or appropriate to carry out the purposes of the trust and, under
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(4)

(5)

the modern view, all of the powers of an outright owner (see infra, §§606-
610, 621-661). [Rest. 3d §85]

Liability [§40]

An agent acting within the scope of his authority (and who discloses the agency)
normally incurs no personal liability; rather, the principal alone is liable for
any contracts or debts thus incurred by the agent. Under the traditional view,
a trustee is ordinarily personally liable to third parties for his acts on behalf
of the trust, even when acting properly; he cannot subject the beneficiary or
settlor to these liabilities without their consent or participation but does have
a right of reimbursement or exoneration from the trust estate for liabilities
properly incurred.

{a) Note
This traditional doctrine concerning trusts has evolved in the direction
of recognizing the trust as an entity, with the trustee’s liability being not
personal but “representative™ (of the trust), a view that is reflected in
many statutes and encouraged by the Third Restatement and UTC sec-
tion 1010.

Termination [§41]

An agent’s power terminates on the death or (except in the case of a “du-
rable power of attorney”) incapacity of the principal; a trustee’s power
does not depend on the settlor’s competence or survival,

@ Example: Uncle delivers $25,000 to Nephew to distribute to certain

of Uncle’s relatives. Nephew fails to do so prior to Uncle’s death. If
Nephew is only an agent, the $25,000 belongs to Uncle’s estate and Nephew
no longer has power to make distribution among the relatives. [State ex
rel. Teague v. Home Indemnity Co., 442 S.W.2d 276 (Tenn. 1967)] If Nephew
is a trustee, the distribution is to be made despite Uncle’s death.

Debtor-Creditor Relationship [§42]

A debt differs from a trust in that, although the creditor may have a claim against the
debtor personally, the creditor has no interest in any specific property of the debtor (at
least until judgment or uniess the creditor has a security interest, in which case the rights
are still quite different from those of a trust beneficiary). [See Rest. 3d §5 cmt. i]

a.

Guide for distinguishing [§43]

Notwithstanding some obvious distinctions, it is sometimes difficult to tell whether
a debt or trust relationship was intended in a given situation. The crucial distinc-
tion is usually whether the parties intended to create a relationship with respect

to specific property.

Example: Transferor hands Transferee a bundle of $20 bills totaling $500 and
indicates that she wants the money returned at a specified date. If, as is likely,

Transferor does not care whether she gets back that particular group of bills, or

[§§40-43]
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even property directly traceable to them, the arrangement cannot be a trust but is
simply a debt; thus Transferee can repay Transferor any $500 and is free to dispose
of the particular bills received.

Example: Anemployer “withholds” a portion of each employee’s pay with

the understanding that the employer is obligated to deposit certain amounts
in an employee pension fund. The employer probably has a debt for this amount,
rather than holding certain properties in trust; as long as the withholding did
not involve identifying and setting aside particular dollars, the expectation would
be that the employer is to make the deposit at the appropriate time from any
funds available. [McKey v. Paradise, 299 U.S. 119 (1936}]

@ Compare: When a party is obligated to hold for the benefit of another spe-

cific funds received from a third party, the result will usually be that the funds
constitute property held in trust. [Kraemer v. World-Wide Trading Co., 195 A.D.
305 (1921)—agreement to pay half of funds received from certain ship sales as
commission held to be a trust]

(1) Note—interest payment denotes debt [§44]
If the transferee is obligated to pay interest or some agreed substitute therefor,
this is virtually conclusive that the relationship is a debt. {The fact that the
interest or the principal is to be paid to a third party is not likely to matter.)
If, however, the transferee only promises to pay whatever interest or income
the money earns when deposited in a savings account or invested, the rela-
tionship is more likely to be a trust.

b. Consequences of distinctions between debt and trust

(1} Insoivency [§45]
If Transferee is merely indebted to Transferor and Transferee becomes insol-
vent, Transferor would have the same status as any other creditor. 1f, how-
ever, Transferee is trustee of funds received from Transferor, Transferor
could claim those funds or trace them into other identifiable assets and thus
obtain priority over other creditors, and in fact have an exclusive right to the
trust property.

(2) Profits [§46]
If a debt is involved, any profits realized on Transferee’s investment of the
funds normally belong to Transferee; Transferee merely has an obligation
to repay the amount owed to Transferor, including any agreed interest. On
the other hand, if the funds were held in trust, the profits would belong to the
beneficiaries and not to the trustee.

{3) Losses [§47]

If the relationship between Transferee and Transferor is a debt, Transferee
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owes the amount in question to Transferor regardless of any losses sus-
tained through the investment or theft. {Brunner v. Edwards, 12 A.2d 36
(Pa. 1940)] If the relationship is a trust, losses from investments or theft
merely diminish the trust res (i.e., the beneficiaries bear the loss), and Trans-
feree is not personally liable as long as he conformed to the appropriate fidu-
ciary standards of care, etc., in managing and caring for the property. {If
Transferee had been negligent as trustee, Transferor could hold him liable
by way of surcharge; if the loss resulted through no fault of Transferee, the
party who will bear the loss will depend on whether the relationship was one
of debt or trust.)

Equitable Charge [§48]

The owner of property may devise it by will or transfer it inter vivos to another, subject
to an obligation to a third person. In such a case, the third person may be held to take
the property subject to an equitable charge or lien. [Rest. 3d §3 ¢cmt. h] An equitable
charge is like a trust in that equitable property rights are vested in the beneficiary, but
it is merely an encumbrance or lien against the property, whereas the beneficiary’s

interest in trust property actually involves equitable ownership of the property. [ Downer
v. Church, 44 N.Y. 647 (1871)]

Example: Transferor devises Blackacre to Transferee, “subject to Transferee’s
paying my debts to Friend.” Transferee holds full legal title, subject to an equi-
table charge in favor of Friend.

a. Guide for distinguishing [§49]
Whether a transfer results in a trust or equitable charge ultimately depends on
the transferor’s intent. If the transferor intended to impose duties on the trans-
feree to deal with the property for a third person’s benefit, a trust is created. But
if the transferor’s intent was only that the property stand as security for payment
of a sum of money to a third person, an equitable charge is created.

(1) Terminology [§501
Phrases such as “subject to payment of” or “upon condition that she pay”
suggest an equitable charge rather than a trust but are not conclusive.

(2) Parol evidence [§51]
Parol evidence concerning the relationship of the parties is admissible to
help ascertain the transferor’s intent.

{3) Other considerations [§52]
In attempting to classify the transaction, it is relevant to consider whether it
appears that the transferor contemplated that the property could be used by
the transferee for ber own benefit withour an accounting, subject only to the
obligation to make the agreed payments. A trustee generally cannot use the
property for her own benefit and is subject to an accounting.

{§§48-52]

TRUSTS | 11




[§§53-56]

12 | TRUSTS

Example: Transferor conveys Whiteacre to Transferee, “subject to

Transferee’s paying all monies needed for Beneficiary’s education.”
Absent evidence to the contrary, most courts would probably hold that
Transferor intended only that the property stand as security for Transferee’s
obligations to Beneficiary, and hence only an equitable charge was cre-
ated.

Compare: If the grant had been made “upon condition that Transferee

sell the property,” invest the proceeds, and apply them and their in-
come as indicated, it would probably be held to be a trust, because then it
would appear that Transferor intended to impose upon Transferee the duty
to deal with the property, at least in part, for Beneficiary’s benefit. (Inciden-
tally, unless it is found as a matter of construction that any excess over what
is provided for Beneficiary is to be retained for Transferee’s personal benefit,
as an additional beneficiary, the excess would be held upon a resulting trust
for Transferor’s successor in interest.)

b. Comparison of trust and equitable charge

(1)

(2}

(3)

(4)

Title [§53]

The beneficiary of a trust is the equitable owner of the property (although
legal title is in the trustee). The beneficiary of an equitable charge is not the
owner, legal or equitable, having merely a lien on the property, which is
otherwise owned by the transferee; any surplus thus belongs to the transteree,
rather than being held upon a resulting trust.

Subsequent transfers [§54]

If the holder of title conveys to a bona fide purchaser, this can cut off the
equitable charge just as it can cut off the beneficiary’s interest in a trust.
(Note, however, that where a deed to real estate is involved, the beneficiary
in either case can be protected by proper recording, which serves to put sub-
sequent purchasers on notice of the beneficiary’s interests. Some liens on per-
sonal property may also be recorded under Article 9 of the Uniform Commercial
Code.)

Income [§55]

Income of a trust belongs either to the income beneficiary or to other benefi-
ciaries, whether they need it or not; the beneficiaries (including, if need be, the
grantor as beneficiary of a resulting trust interest) are the equitable owners.
However, the holder of an equitable charge has a fier on all property (includ-
ing its income), but no rights to the income as such.

Remedies [§56]
As a general rule, neitber the trustee of a trust nor the grantee of property




subject to an equitable charge is personally liable for making the payments
in question, The beneficiary of a trust enforces his rights by a suit in equity
to compel the trustee to perform her duties; but so long as no misteasance
is involved, only the trust property is responsible. The holder of an equitable
charge enforces his rights simply by foreclosing his charge (lien) against the
property, unless the charge expressly or impliedly imposes personal liability
on the grantee if she fails to perform.

(5) Fiduciary duties [§57]
There is a fiduciary relationship between trustee and beneficiary, but rot
between the holder of an equitable charge and the transferee of the prop-
erty. This factor may be important in analyzing dealings between the par-
tics, e.g., whether one owed a duty to the other to disclose material facts
concerning value of the property.

Conditional Fee [§58]

A condition in a grant for the benefit of the grantor or a third party may at times suggest
a trust relationship. For example, a conveyance from Father “to Son upon condition that
Son support Brother for the rest of Brother’s life” could conceivably be construed to: (i)
impose a trust; (i) create an equitable charge on the land; or (ii1) create a determinable
fee or fee subject to a condition subsequent. [Whicher v. Abbott, 449 A.2d 353 (Me.
1982)]

a. Consequences of distinction [§59]
Where title is held as a determinable fee or a fee subject to a condition subse-
quent, any failure (“breach”) of condition subjects the estate to termination
and entitles the transferor or his successor in interest to recover the property. A
failure of a trust duty, however, entitles the beneficiary to sue in equity to compel
the trustee to perform his duties.

b.  Rule of construction [§60]

Generally, courts are reluctant to give words of condition literal effect where
forfeitures on failure of the condition would result. {See Property Summary.)
Hence, unless the language makes clear that a condition was intended, a grant
will usually be construed as creating a trust or equitable charge rather than a
conditional fee. [Rest. 3d §5 cmt. h] This is particularly so where the condition
is for the benefit of someone other than the grantor, inasmuch as the breach of
a condition would give the one intended to benefit no legal or equitable remedy
(the property simply reverts), whereas the beneficiary of a trust or equitable charge
has equitable remedies.

Other Relationships [§61]

Various other fiduciary relationships may at times appear similar to trusts, e.g.,
guardianships, receiverships, the positions of executors or administrators of estates,
even corporate directorships, partnerships, or limited liability companies. [Rest. 3d
§5 cmts. e, d, g} Each of these differs from a trust in some or all of the following

[§§57-61]
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DISTINGUISHING CHARACTERISTICS OF TRUST AND
NONTRUST RELATIONSHIPS

TRUST

BAILMENT

AGENCY

DEBTOR-
CREDITOR

EQUITABLE
CHARGE

CONDITIONAL
FEE

. 1.5'5&:::‘-‘- st

Transferee holds legal
title to specific prop-
erty for benefit of one
or mare persons, who
hold equitable title

Transferee has posses-
sion but not title

Transferee is subject to
control of transferor

Transferee is entitled {o
unrestricted use and
disposition of property
{i.e., no duly to
segregate), subject to
repayment to transferor

Transferor intends only
that property stand as

security for payment to
another

Failure of condition
results in forfeiture or
termination of estate
with no legal or
equitable remedy for
transferee

X devises property “to
T in trust for Y"

X leaves her car with
a mechanic for service

X tells Y to deliver a
diamond necklace to Z

X loans Y $10,000

with repayment plus
10% interest due in
12 months

X gives property to Y
“subject to Y's paying
Z's debt”

X conveys “to Y upon
condition that no
alcohol is served on
the premises”

T holds legal title;
Y holds equitable
title

X retains both
legal and
equitable title

X until delivery is
complete

Y, X's rights are
as a creditor

Y, subjectto Z's
lien

Y, but if alcchol is
served on the
premises and X
exercises her right
of reentry (see
Property Sum-
mary), Y's interest
terminates and X
regains full title; Y
has no recourse




respects: the nature and character of title held by the fiduciary; the duties and pow-
ers of the fiduciary; and the remedies available for enforcement. Other bodies of law
also deal with special uses of the trust device, such as real estate investment trusts
(“REITs™), voting trusts, Massachusetts business trusts, and employee benefit trusts,
none of which are dealt with specifically in this Summary.
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Key Exam Issues

To determine whether a trust relationship exists, and to understand the trust relationship,

look for the essential elements of a trust:

1.

Trust Intent

If an exam question leaves any doubt about the required intent to create a trust, re-
member that the manifestation of intent must be timely and the use of or failure to use
the term “trust” is not controlling. In particular, watch for questions that involve preca-
tory language; such wording today is presumed not to express a trust intention, but a
contrary conclusion can be based on the question’s facts and circumstances, which should
therefore be carefully analyzed.

Trust Res

There can be no trust without trust property; that subject matter must be presently
existing “property” (which can include future interests}, and it must also be specific
and identifiable.

Parties to Trust
A trust must also have a trustee and one or morc beneficiaries.

a.  Remember that courts will appoint trustees if needed, but in questions about
trustees be sure to consider both legal and practical capacity to serve, and watch
for the existence of grounds for removal (as well as liabilities considered in chap-
ter VI of this Summary).

b.  For private trusts there generally must be identifiable beneficiaries. Questions
in this area are likely to focus on: (i) the requirement that if the trust beneficia-
ries are to be selected by a trustee they traditionally must come from a reason-
ably definite class, and (ii) whether a power holder has a duty (i.e., imperative)
to select distributees or merely a nonmandatory power to do so (which is not a
trust and does not require definite beneficiaries and therefore can offer salva-
tion, even under traditional doctrine, when a class is indefinite).

¢.  Absent identifiable beneficiaries, look for a charitable purpose (see chapter V)
or in some states for the limited possibility of sustaining an arrangement as an
“honorary trust,” or as a trust for an allowable noncharitable purpose.

Trust Purpose
Watch for the existence and consequences of trust purposes that are impermissible
because they are illegal, tortious, or contrary to public policy.

a.  Suchissues tend to focus on invalid conditions, which atternpt to impose #mproper
restraints or inducements on a continuing basis through the trust device.
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L. Ereng enam encOmnasses perpetuities matters, watch for any problems of remote-

ness of vesting or accumulations.

A. Introduction

1. Requirements—in General [§62]
The usual elements of a trust are:

(i)  Trust intent {at least in express trusts);

(i) A specific trust res;

(1) Designation of the parties {settlor, trustee, and beneficiary); and
(iv) A valid trust purpose.

2. Exceptions [§63]
As discussed below, there are some trusts in which there is no real expression of a trust
intent {resulting and constructive trusts). Also, the temporary absence of a trustee, or
even of a present beneficiary, will not destroy a trust. But a res—i.e., trust property—
is essential in every kind of trust; there must always be a trust res. This underscores the
fact that a trust is a relationship with respect to property.

3. Consideration [§64]
Consideration is not required to create a trust. In fact, most trusts are gratuitous. {The
significant role of consideration in some situations involving contracts to create trusts
is discussed infra, §293.)

CHECKLIST OF ELEMENTS OF VALID PRIVATE TRUST gilbert

Intent to create a trust (manifested by settlor's words or conduct)

Trust property (res)

Trustee (a trust generally will not fail for lack of a trustee; but see infra, §137)

Identifiable beneficiary(ies)

G e
o
o
|j Settlor with capacity
o
o
c

Valid trust purpose (one that is not illegal, tortious, or against public policy)
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[§§65-70]

B. Expression of Trust Intent—Express
Trusts

1. In General [§65]
It is essential to the creation of an express trust that the settlor objectively manifest a
final, definite, and specific intention that a trust should immediately arise with respect
to some particular property. | DeLeuil's Executors v. DeLeuil, 74 S.W.2d 474 (Ky. 1934);
Rest. 3d §13) This does not mean that the intended trust cannot be revocable.

2. Form of Expression [§66]
There must be some external manifestation of intention by words or by conduct. It is
not enough that the settlor’s intent was formed in her own mind if she gave no external
manifestation thereof. Nor are vague expressions of donative intent sufficient; the settlor
must manifest a specific intent to create, as to some particular property, a relationship
known in the law as a trust. |Citizens’ Trust & Savings Bank v. Tuffree, 178 Cal. 185
(1918)]

a. Wording [§67]
No particular words are required. The term “trust” need not be used. Nor is it
essential that the settlor (or any of the other parties involved) know or under-
stand that the intended relationship is a “trust.” If the court finds that the parties
intended to form a certain relationship with respect to the property involved, and
if the law defines that relationship as a trust, then the parties’ intention to enter into
that relationship provides the requisite trust intent.

(1) Use of term “trust” [§68]
Parties may refer to their relationship as a trust, but if the requisite inten-
tions are lacking or an essential element is missing and not to be provided
by a court, there is no trust.

{2) Use of other terms [§69]
Even if the parties proclaim their intention to create a bailment, agency,
guardianship, or other relationship {see supra, §§28-61), the court may find
their “real” intent was to create a trust. [Rest. 3d §13 cmt. bj

b. Communication [§70]
Provided there is some “external expression” (essentially, some admissible evi-
dence), the settlor’s failure to communicate the trust intention to the beneficiaries
or others does not prevent the trust from arising.

@ Example: An envelope found in a safe deposit box and marked “held for
my nephew Thomas Smith Kelly” constituted a sufficient manifestation of
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mtent to declare a trust of the contents of the envelope. [In re Smith’s Estate, 22
A. 916 (Pa. 1891)]

(1) But note
Failure to communicate the trust intention may be some evidence that the
settlor did not intend the trust to take effect immediately and thus prevent
its creation (see below), or it may merely be evidence that the trust was to
be revocable, or the intent to create an irrevocable trust immediately may
nevertheless be found.

3. Precatory Expressions of Intent

Intent uncertain [§71]

Usually, the settlor directs or commands the trustee to manage the trust prop-
erty for another, but on occasion she may simply express a “hope,” “wish,” or
suggestion that the property be so used. This type of expression is called “pre-
catory” language. Whether precatory expressions create trusts, or only unen-
forceable moral obligations or less, is a matter of interpretation—a matter for
the court to determine what the transferor intended.

@ Example: Testator devises Blackacre to Friend “with the expectation that

Friend will use the property to take care of Niece.” Is Friend obligated to
make provision for Niece? Or does Friend take the money outright, free to
disregard the purpose mentioned by Testator? If this is merely a request, Friend
may disregard it and certainly there is no trust. If Friend is obligated to comply
with Testator’s wishes, there is a trust for Niece’s benefit (or possibly some
other enforceable relationship, such as an equitable charge, see supra, §§48-
57) and uncertainties about the other provisions of the trust become matters of
further interpretation, including whether any excess not intended to belong to
Friend is held upon a resulting trust for Testator’s residuary estate.

Early view [§72]

The older cases were inclined to interpret words of wish, request, prayer, etc..
as creating trusts, on the theory that the testator or grantor, while being cour-
teous in expression, nevertheless intended to limit the transferee’s use.

Modern view [§73]

The general rule today is clearly otherwise; courts are reluctant to infer the trust
intent from precatory words. Therefore, such expressions presumptively create no
enforceable obligation. [Rest. 3d §13 cmt. d]

(1) Rationale
For a court to find a trust, the transferor must have intended to impose a
legally enforceable obligation on the transferee—not merely a request, giving
the transferee an option to use designated property for the benefit of another.




[§§74-79]

A trustee cannot have uncontrolled freedom with respect to the use of the
trust property but must be required to manage it for another. [Ponzelino v.
Ponzelino, 26 N.W.2d 330 (Ilowa 1947); Pittman v. Thomas, 299 S.E.2d 207
(N.C. 1983); In re Estate of Keefer, 2000 W1 34201479 (Pa. 2000); Comford
v. Cantrell, 151 $.W.2d 1076 (Tenn. 1941)]

(2) Construction [§74]
The words of a testator or other transferor will normally be given their
literal meaning, and precatory expressions will not ordinarily be interpreted
as a gentle way of expressing a command.

d. Other evidence of trust intent [§75]
When precatory words are interpreted in context and coupled with other factors,
however, courts may find sufficient trust intent. [Estate of Burris, 190 Cal. App.
2d 582 (1961)] The following evidence or circumstances may be relevant:

(1) Definiteness [§76]
The court will examine the instructions to the alleged trustee to see if they
are definite, specific, and detailed. The more definite, specific, and detailed
the instructions, the more likely it will be held that a trust was intended. But
such specificity (or lack of it) is not necessarily controlling. [Comford v. Cantrell,
suprral

(2) Fiduciaries [§77]
The court will consider whether the instructions are addressed to someone
who otherwise stands in a fiduciary capacity. Language addressed to a fidu-
ciary (e.g., to one’s executor or administrator) is more likely to be treated as
expressing a trust intent; language addressed merely to a legatee or devisee
is less likely to be held to express trust intent.

(3) *“Unnatural” disposition [§78]
The court will ook to see if the imposition of or falure to impose a trust
would result in some “unnatural” disposition or result (e.g., one of the
testator’s closest relatives or other “natural object of her bounty” would
end up with nothing under the will; a previously supported person would
be left in need; or a stranger would inexplicably end up with an extraordi-
nary gift).

{4) Time and place [§79]

The court will determine whether an absolute gift was made first and the
precatory words were later inserted (often lessening the likelihood of a
trust—a disposition initially made in unconditional terms is not to be re-
duced by later language in less clear terms according to some courts); or
whether the words of gift and the precatory language are included in a single
sentence or paragraph (which may lessen the reluctance of some courts to
infer trust intent),
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[§§80-83]

(5) Other circumstances [§80]
The court will also review whether the circumstances indicate that a trust
relationship was intended—any preexisting relationship berween the par-
ties or other expressions of purpose or state of mind by the alleged settlor
that would seem to indicate a trust relationship was likely to have been in-
tended.

Example: Same facts as in the example supra, §71, except there is

evidence that Niece had been depending on Testator as her only means
of support during Testator’s lifetime or, alternatively, that Friend had been
relied on previously to carry out Testator’s objectives. These circumstances
suggest that Testator intended to impose enforceable obligations on Friend
as a trustee.

EXAM TIP = gilbert

If you encounter a fact pattern on your exam in which the settlor expresses a “hope,”
“wish,” or mere suggestion that the property be used in a certain way, your professor is
likely expecting you to raise the issue of whether a trust was formed. Such precatory
language generally raises a presumption that the settlor did not intend for there to be a
frust. But don't stop there. Be sure to look for other evidence to rebut the presumption,
such as: (i) definite and precise directions to the trustee; (ii} directions addressed to a
fiduciary; (iil) a resulting “unnatural” disposition of property (e.g., a close relative will
otherwise take nothing) if no trust is imposed; or (iv) a preexisting relationship between
the parties that would indicate a trust was intended (e.g., the settlor previoushy supported
the intended beneficiary). A court presented with such evidence is mare likely to find
sufficient trust intent.

4. Time When Trust Intent Must Be Expressed [§81]
The general rule is that the intention to create a trust must exist and be manifested
(by words or conduct) at a time when the settlor owns or is transferring the intended
res. A prior or contemporaneous expression of trust intention may be made (i} by
the transferor, (ii) by the transferor and transferee together, or (iii) by the transferee
with reliance thereon by the transferor. (Of course, after a transfer the transferee, as
owner, may declare himself trustee.)

a. Gifts [§82]
The settlor cannot convey property as an outright gift and later execute a trus:
instrument declaring that the gift was actually in trust. [Colman v. Colman, 171
P.2d 691 (Wash. 1946}]

b. After-acquired property [§83]
Where a voluntary trust intent is held and expressed by a person purporting t:
be the settlor prior to ber acquisition of the intended trust property, courts wi_
probably find this to be a sufficient manifestation of intent to create a trust ##
there is some further manifestation of trust intent by that person, either by condu=
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or by words, after acquiring the property and consistent with the prior expression.
For example, such subsequent conduct might occur by segregation of the property
and making income payments to the intended beneficiary of a trust thus estab-
lished by *declaration,” or it might take the form of subsequent delivery of the
property to another as the designated trustee. [Klein v. Bryer, 177 A.2d 412 (Md.
1962)]

Trust Must Be Intended to Take Effect Immediately [§84]

Another factor to consider in determining whether a trust has been effectively creared
is the time when the trust was intended to take effect. The settlor must intend the trust
to take effect immediately, even if subject to revocation, and not at some future time.
{This assumes, as is usually the case with trusts, that the would-be settlor does not
receive consideration that would make an expressed or implied promise to creatc a
trust in the future enforceable.) In the case of an intended declaration of trust, if the
settlor’s manifestation indicates an intention only to become trustee in the future, there
is no effective declaration of trust. Similarly, in the case of a trust to be created by
transfer, if the settlor merely manifests an intention to cstablish it by a transfer in the
future, there is no trust, both for lack of present intention and for lack of the essential
present transfer, |Rest. 3d §§13, 16] Note that under either of these circumstances, a
trust does not arise later without further action at the contemplated future time. (On the
requirement of a transfer, see infra, §265; note also the close interrelationship between
that requirement and the requirement of trust intent.)

Examples: Sister writes to Brother: “As soon as the harvest is completed, [ want
you to have my farm, which you are to hold in trust for your children”; or “When
I return from Europe, [ shall make myself trustee of the cash in my safe for your children
and shall invest it for them until the youngest reaches age 21.” No trust is created in
either of these situations because the intended trust is to take effect only at a future fime.

a. Subsequent action [§85]

If, however, there is an appropriate subsequent act (of transfer or, in the case
of a declaration, of segregating the res) that is consistent with the previously
stated intention and with an intent that the trust presently take effect, a valid
trust will then arise. Thus, in the first example above, if Sister delivers the deed
to the farm to Brother after the harvest is completed {a present transfer accom-
panied by the manifestation of present trust intention that is implied from this
conduct together with the prior expression), this would cause a valid truse to
arise at that point (but with no relation back). Or, in the second example above,
if Sister on her rerurn put the cash in an envelope marked “for Brother’s ¢hil-
dren,” there would be an effective declaration of trust at that moment, even if
Sister should die before investing che funds.

b. Effect of postponing designation of essential elements [§86]
If the owner of property executes an instrument purporting to create a trust but

[$§84-86]
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providing that the beneficiaries, trustee, or trustees are to be designated later, the
incomplete terms of trust are evidence that the settlor intended a trust only in the
future, and there would be no present trust.

Trust of future interest [§87]
As long as the trust takes effect immediately, the trust res itself may consist partly
or entirely of a presently existing future interest.

Example: Grantor deeds Redacre “to Grantee for life, remainder to Trustee

in trust for Friend.” A valid present trust is created because Friend has en-
forceable rights as beneficiary and Trustee has present rights and duties as trustee
(e.g., to prevent waste by Grantee, the life tenant).

Exampte: Father devises Blueacre “to First Bank in trust, to pay the income
to Mother for life, remainder to Daughter.” Daughter assigns her remain-
der “to Second Bank in trust for Friend.” Daughter has also created a valid present
trust because Friend has enforceable rights as beneficiary and Second Bank has
present rights and duties as trustee {e.g., to prevent breach of trust by First Bank).

Trust of a promise [§88]

An unenforceable (i.e., gratuitous) promise to create a trust in the future does not
create a trust. There is neither a present transfer nor an intention to create a present
trust.

@ Example: Settlor executes and delivers to Friend a promissory note stating,
“I hereby promise to pay Friend $10,000 to be held by Friend in trust” for
certain stated purposes and beneficiaries. Assuming the promise is not for consid-

eration, there is no trust.

(1) Effect of consideration [§89]

If consideration is given for a promise that is otherwise enforceable at law
{e.g., by damages)} or in equity (e.g., by specific performance], then the in-
tended beneficiaries’ rights can be enforced (see infra, §293). The better view
probably is that (the promise itself being viewed as creating no actual trust for
lack of present transfer) there is an enforceable right to have a transfer made
and the agreed trust established at a later date; another interpretation of the
situation would view it as creating a present trust of a chose in action (i.e.,
with the enforceable promise as the res).

@ Example: Settlor owns an enforceable promissory note from Debtor
for $10,000 and transfers it to Friend as trustee for stated purposes
and beneficiaries. Here, there is a trust and a res {a chose in action).




[§§90-93]

e. Savings bank trusts (“Totten trusts”) [§90]

Courts have developed unique rules where a person deposits her own money in
a bank account in her own name “as trustee” for another. Realistically, such a
deposit may nof in itself manifest a clear intention presently to create a trust.
The depositor may have intended to create no immediate interest in the desig-
nated beneficiary but merely to have the funds go to him only in the event of the
depositor’s death. Nevertheless, most courts hold that, presumptively, such a
deposit presently creates a valid, although revocable, inter vivos trust, sometimes
understandably called a “tentative trust.” (See infra, §§418-431.)

f.  Testamentary trusts [§91]
Trusts that are to be created by will are effective despite the fact that they are
not intended to take effect until the testator dies. There is an expressed present
intention to create a trust at the time the transfer occurs and the time at which
the will “speaks”—i.e., the date of death. (See infra, §§354 et seq.}

CHECKLIST TO DETERMINE SUFFICIENT TRUST INTENT gllbert

s the intent manifested by words or by conduct (need not use the word “trust”)?
s the intent expressed as a mere hope, wish, or suggestion (precatory language)?

Is the intent manifested while the settlor owns or is transferring the intended res?

sl b I I8

Is the trust intended to take effect immediately?

C. Trust Property (Res)

1. Requirements—In General [§92]
There are three generally stated requirements for the trust property or “res”: It must
be (i) an existing interest in property; (i) capable of ownership and alienation; and
(ii1) sufficiently identifiable or identified.

2. Interest in Property [§93]
The res must be an existing interest in existing property, real or personal, tangible or
intangible. The interest held in trust may be a present or future interest, possessory or
nonpossessory, vested or contingent. [Rest. 3d §40]
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Mere expectancy insufficient [§94]
An interest that has not yet come into existence—a mere expectancy—cannot
be a trust res because the settlor does not have the property. [Rest. 3d §41]

Example: Daughter declares that she holds “any properties I may inherit
from Father” (who is still alive) in trust for Friend’s children. Daughter has
not created a valid trust; nor can Daughter transfer such an expectancy to Trustee

n trust.

@ Compare: If Father had been dead when the transfer was made, however,
there would be a valid trust because Daughter’s interest in the estate would
be existing property, even if Father’s estate had not yet been administered.

EXAM TIP L gilbert

Watch out for an exam question in which the trust res consists of property that the
settlor does nof currently possess. A future interest such as a remainder can be
held in trust because it is a presently existing, legally protected right in property,
although possession may be postponed until the future. However, a mere expectancy
(i.e., not yet in legal existence) cannot be held in trust.

(1) Manifestation again after acquisition {§95]
If Daughter again manifests her present intention by declaring a trust of the
inherited property after it is acquired, this will create a trust at that time (see
supra, §§81-83); but the later declaration is not retroactive to the earlier ex-
pression of intention—a potentially important point because it fixes the date
for the existence of the trust rights and duties. | See Brainard v. Commissioner
of Internal Revenue, 91 F.2d 880 (7th Cir. 1937)]

(2) Consideration [§96]
If Friend had paid consideration for Daughter’s declaration of a trust in assets
to be subsequently acquired, however, the courts would probably treat the
transaction as a contract to create a trust; when the assets are actually ac-
quired, the contract can be specifically enforced even if Daughter has changed
her mind (see infra, §293).

EXAM TiP g gilbert

Remember that consideration is not required to create a trust (see supra,
§64), but it can cause an otherwise unenforceable gratuitous promise to
create a trust in the future to be enforceable under contract principles (see
infra, §293).

Equitable interests [§97]

The res may consist of an equitable interest; e.g., the interest of a trust benefi-
ciary, if assignable, can be transferred into another trust and held as the res of
that second trust for the benefit of others. In such a case, the trustee of the second
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trust does not have “legal title” to the res; he has “paramount” equitable title,
while the beneficiaries of the second trust are said to have “subordinate” equi-
table title. The equitable interest placed in the second trust may be a present or
future interest, and if the latter, it can be vested or contingent, as long as local law
recognizes the interest as transferable.

Alienability [§98]

Because trusts are created only by some form of transfer by the settlor (even if in the
form of a declaration passing title from the settlor individually to the settlor in her
fiduciary capacity), it is usually, if somewhat casually, stated as standard doctrine
that the interest held in trust must be alienable. [Rest. 2d §79]

a. Common law [§99]

At early common law, certain future interests (e.g., possibilities of reverter and
contingent remainders) were nonalienable and therefore could not be transferred
into a trust {although, e.g., the retention of a reversionary interest in the trust
estate after transfer by the trustee of a fee simple determinable, or other interest
in trust property that is less than that held in the trust, was permissible). Today,
however, in most states all future interests are freely alienable and may be placed
in trust; where this is not so, the old disability remains.

b. Inalienable property [§100]
Certain other types of property are not alienable, and hence cannot be trans-
ferred into a trust—e.g., certain tort causes of action in some states, or the inter-
est of a beneficiary of a spendthrift trust (see infra, §§460-489).

(1) But note
Strictly speaking, the “standard doctrine” referred to above applies to trans-
fers into trust and not to whether inalienable property can be beld as a trust
res; thus, if an inalienable cause of action arose in the trust, it could be held
as a trust asset. [Rest. 3d §40 cmt. d]

Identified or Identifiable [§101]

The trust res must be specific property that is actually identified or is described with
sufficient certainty that it is identifiable, i.e., can be ascertained from existing facts.
[Rest. 3d §40 cmt. ¢| Thus, it is often said that the trust property must be “segre-
gated,” but the term is used to indicate the need for a certain identifiable res, not to
preclude a trust of an undivided interest.

Example: Settlor declares herself trustee of “the bulk of my securities.” The

description is too indefinite, and no trust is created. But a declaration as to “all
of my securities, except my U.S. Steel stock” would be sufficient, because by taking
inventory of all of Settlor’s securities on the date of the declaration and excluding
the U.S. Steel stock, the identity of the trust estate could be established.

[§§98-101]
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Fractional interests [§102]

The trust res may consist of a fractional undivided interest in specific land (e.g.,
“a one-third interest in Blackacre”) or goods (e.g., “one-half ownership of my
law library™). |United States Trust Co. v. Commissioner of Internal Revenue,
296 U.S. 481 (1936)] Similarly, an assignment of “40% of the funds in my sav-
ings account at National Bank” to another as trustee should be effective to create
a trust of an undivided interest in the account as it exists on the date of the assign-
ment.

Share of fungible goods [§103]

Some doubt may still exist, however, where a trust is sought to be created in a
portion of certain fungible goods—i.e., cash or goods where each item is by its
nature deemed to be the commercial equivalent of every other (e.g., barrels of
oil or bushels of wheat of a certain grade or quality).

Example: Settlor, having $200 in bills in her pocket (or even an amount

she is uncertain of at the moment), declares that she holds $100 of these
bills for Beneficiary. Is there a valid trust? The answer here is probably yes, but
the authorities still leave some doubt.

(1) Segregation [§104]

There should be sufficient segregation for this purpose if {as in the above
example, or where a stated number of barrels of oil or bushels of wheat
are to come from a particular oil tank or wheat bin) the trust property is
identifiable as an undivided interest in, or a determinable fractional share
of, a larger but identified or identifiable supply (a particular fund or mass)
of the fungible items. Some courts, however, may still require that, out of
the fungible mass, there first must be some appropriation of the specific
items to be held in the trust.

Obligor as trustee [§105]

As a general rule, an obligor does not, by agreement with the obligee calling for
payment to a third person, become a trustee of what is simply his own debt. There
is no identifiable trust res—no segregation of funds—as the debt remains merely
a general claim against the obligor. [Molera v. Cooper, 173 Cal. 259 (1916); Rest.
3d §40 cmt. b]

(1) Ililustration—insurance [§106]

An insurance company, while holding the proceeds of a matured policy
and paying interest, is not the “trustee” of the funds. The beneficiary simply
has a general, unliquidated claim against the company rather than a right to
any particular asset or fund. This is true even where the proceeds are being
held and paid pursuant to an “annuity option” or “pension payment plan~
(or similar arrangement}—as long as no particular funds have been segre-
gated and set apart by the company for this purpose. [/n re Nires, 290 N.Y.
78 (1943)]




(2)

(a) Note
if the company fails, the beneficiaries have no priority over other
creditors because nothing is held in trust for them. [McKey v. Para-
dise, supra, §43] Likewise, if a beneficiary seeks modification of the
agreement, even under circumstances in which a court of equity could
modify the terms of a trust, the petition would be denied. [McLaughlin
v. Equitable Life Assurance Society, 164 A. 579 (N.]. 1933)]

lllustration—bank accounts [§107]

This principle has also been expressed in cases dealing with bank accounts.
The problem arises where the bank is insolvent and the depositor seeks to
establish that the bank was “trustee” of deposited funds in order to achieve
some priority in distribution of the bank’s assets (trust funds held by an
insolvent not being part of the insolvent’s estate). Bank deposits, however,
do not give rise to an identifiable trust res; there is no segregation and no
inferred expectation of segregation by the bank of monies deposited, and
there is but a general claim against it for the amount deposited (plus inter-
est). This has been held to be true even where the depositor called for the
bank to hold the amount as “trustee” [People ex rel. Barrett v. Cairo-
Alexander County Bank, 2 N.E.2d 889 (1ll. 1936)], and where the deposits
have been specially marked or designated for a special purpose, but in either
case with no actual segregation of the funds involved.

@ Examples: Deposits for transmission of credit [Legniti v. Mechanics

& Metals National Bank, 230 N.Y. 415 (1921}], for payment of a for-
eign debt [Wallace v. Elliott, 87 F.2d 230 (4th Cir. 1937)}, in escrow [Squire
v. Nally, 200 N.E, 840 (Ohio 1936)], and in “special accounts” {e.g., “payroll
accounts”) [Blakey v. Brinson, 286 U.S. 254 {1932)] are not trusts. Such
“special accounts” probably create third-party beneficiary contracts, but not
trusts. (But see infra, §111.) A few courts have been willing to find an iden-
tifiable trust res in such cases [Guidise v. Island Refining Corp., 291 F. 922
{S.D.N.Y. 1923}], but this minority view has been criticized as perverting
trust law to reach a desired result.

(a) Segregated funds [§108]
A contrary result would follow, if a trust were intended, where the bank
did specially segregate the funds in question (e.g., by having the specific
funds on deposit placed in a separate vault or separately invested).

Obligee as trustee [§109]

The rules in the preceding paragraphs apply where the bank is sought to be held
as trustee of funds deposited. There is little question that the depositor (obligee)
may hold the deposit (the debt) as trustee for another. The deposit itself—the chose
in action—is clearly an identifiable res. The depositor, therefore, can, by declara-

tion or assignment, name herself or constitute another as trustee of a bank account:

[§8107-109]
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[§§110-112]

e.g., “I hereby declare myself trustee of Savings Account No. 76201 at XYZ Bank,
tor the benefit of Beneficiary.”

(1) Totten trusts [§110]
The usual problem presented by a deposit in one’s own name “as trustee”
for another, however, is whether the depositor really intended to create a

trust and, if so, upon what terms. This is the so-called Toften trust problem.
(See infra, §418.)

(2) “Special deposits” [§111]

Problems may develop with “special deposits” where the depositor later
becomes insolvent and creditors seek to reach the monies earmarked in
the special account. For example, monies deposited in a special account to
pay dividends to shareholders have been held to be “trust” assets, belonging
to the shareholders, and therefore not reachable by the depositing corporation’s
creditors, [In re Interborough Consolidated Corp., 267 F. 914 (S.D.N.Y. 1920)]
But, in a few dubious cases, similar deposits to pay employees’ salaries or to
pay couponholders of corporate bonds have been held to be regular nontrust
assets of the corporation and hence reachable by creditors of the corporation.
[Homan v. First National Bank, 172 A. 647 (Pa. 1934}}

WHAT CONSTITUTES SUFFICIENT TRUST RES gllbert

e Future interest & Mere expectancy

e Promise supporied by consideration o Unenforceable gratuitous promise

e Equitable interest {e.g., beneficiary's e Inalienable properly (e.g., beneficiary’s
interest in another trust) interest in a spendthrift trust)

o Fractional interest in specific property e Fractional interest in nonsegregated

property
e Debtor’s debt held by another o Debtor's own debt

D. Parties to the Trust

1. Settlor (“Trustor”) [§112]
In general, a person who owns a property interest may create a trust with regard to it
and become a settlor. [Rest. 3d §3]
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Capacity [§113]

A settlor’s legal capacity to create a trust is measured by the same standards
applied to like nontrust conveyances. Thus, a settlor of a testamentary trust must
have testamentary capacity, and a settlor of an inter vivos (living) trust must have
capacity to make a similar type of nontrust inter vivos transfer. [Rest. 3d §11]
The settlor of a revocable inter vivos trust must have testamentary capacity (be-
cause such a trust is considered to be a will substitute), the settlor of a donative
irrevocable inter vivos trust must have gift-making capacity, and the settlor of
a trust established as part of a commercial transaction must have contractual ca-
pacity. [Rest. 3d §11 cmts. b, ¢|

(1) Voidability [§114]
Legal disabilities (e.g., minority, mental incompetency) may render the settlor’s
act void or voidable, with the same consequences as any other void or void-
able conveyance under appropriate local law. [Rest. 3d §11 emt. e] Under
some circumstances, trusts may be created (or amended) by conservators or
holders of durable powers of attorney on behalf of settlors under disability.
[Rest. 3d §11 cm, f]

(2) AQualifications [§115]

In general, to have testamentary capacity, a settlor must: (i) be of legal age
to make a will; (it} suffer from no derangement (insane delusion) that affects
the testamentary disposition; and (iii) be able to understand the nature and
extent of her property, the natural objects of her bounty, the interrelation-
ship of these, and to formulate and understand the disposition she is mak-
ing. The settlor of a donative irrevocable inter vivos trust must meet the gift
standard, which is generally less settled than the will standard but which is
probably the same as for wills with respect to mental sufficiency and freedom
from derangement affecting the transfer, and further requires the ahility to
understand the likely effects of an irrevocable transfer upon the future finan-
ctal security of the settlor and dependent family members.

Rights in trust property after creation of trust [§116]

Once a trust is established, the settlor generally has only such rights or interests
in the property as are reserved by the terms of the trust {e.g., most commonly,
a retained life estate or the expressed power to revoke and modify, or both} or
by operation of law. [Rest. 3d §63] Hence, complete title vests in the trustee
subject to equitable interests {beneficial rights and powers) conferred upon the
beneficiaries (who may or may not include the settlor, depending on the trust’s
terms).

(1) Modern trend—revocability presumed [§117]
Under the UTC and by statute in several non-UTC states (e.g., California),
inter vivos trusts are subject to revocation unless expressly declared to be
irrevocable by the terms of the trust. [See UTC §602(a)|

[§§113-117]
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(2} Reversionary interests [§118]
Even where no rights have been expressly reserved by the settlor, if the trust
or some interest in it is invalid, the res is excessive for the trust purpose, or
the equitable interests have not been completely disposed of, a resulting trust
exists in favor of the settlor by operation of law (see infra, §§1011-1020).

(3} Mistake or misconduct [§119]
A trust may be set aside or reformed for fraud, duress, undue influence, and
other misconduct, or for mistake essentially upon the same grounds as other
donative dispositions.

(4) No right of enforcement in settior as such [§120]
Unless the settlor has retained beneficial interests in or powers over the trust
(in which event she has the enforcement rights of a beneficiary}, the general
rule is that the settlor has no right to bring proceedings against a trustee or
others for enforcement of the trust. This is because the settlor, as such, has
no interest in the trust property. (On recent trends and legislation, however,
see infra, §781.)

Settlor's creditors [§121]

Whatever beneficial interests the settlor retains {e.g., a right to income for life)
may be transferred by her and can be reached by her creditors. [Thompson v.
Fitzgerald, 22 A.2d 658 (Pa. 1941)| Even if the trust provides that the settlor is
entitled only to such income or principal as the trustee, in his discretion, deems
appropriate, case law and numerous statutes indicate that the settlor’s creditors
can reach the maximum amount the trustee could permissibly distribute to the
settlor. [Cal. Prob. Code §15304(b); In re Shurley, 115 F.3d 333 {5th Cir. 1997);
Vanderbilt Credit Corp. v. Chase Manhattan Bank, N.A., 100 A.D.2d 544 {1984}
Rest. 3d §60 cmt. f; UTC §505(a)(2)]

(1) Exception—asset protection trusts [§122]
A number of states have enacted “asset protection” statutes that, in some
circumstances, deny creditors access to settlor-retained discretionary inter-
ests. |See, e.g., Alaska Stat. §34.40.110; Del. Code Ann. tit. 12, §§3570 -
3576]

(2) Retained powers [§123]
Creditors cannot reach the trust estate simply because the settlor reserved
the power to direct the trustee regarding investments or distributions to
others. If the settior has retained the power to revoke, however, the cases
are divided. Despite the rule as to retained discretionary interests (supra .
and despite many cases holding that creditors can reach trust properties
over which the settlor holds a general power of appointment, the traditional
view of most courts has been that the settlor’s creditors cannot reach the
corpus of a revocable trust. (See infra, §§946-949.) Because of the incongru-
ity of this rule in light of analogous principles, the distinct trend of cases




2.

(3)

Trustee

and legislation is to allow such creditors to reach the trust corpus | State Street
Bank & Trust Co. v. Reiser, 389 N.E.2d 768 (Mass. 1979); Johnson v. Com-
mercial Bank, 588 P.2d 1096 {Or. 1978)]; this is also the view of the Third
Restatemnent section 25(2) and comment {¢) and UTC section 505(a)(1), and
has long been the rule in federal bankruptcy.

Fraud [§124]

In all states, creditors of the settlor can reach the trust estate if it is shown
that the trust was created by a transfer that constituted a fraud upon credi-
tors (see infra, §228). A fraudulent conveyance is one that is made without
adequate consideration by a person who is (or who is thereby rendered) insol-
vent or who made the transfer with the #ntent to hinder or defraud her credi-
tors.

a. Qualifications [§125]
Any person or entity who has capacity to acquire and bold property for its own
benefit and has capacity to administer the trust may be a trustee. Statutes limit
the right of some persons or entities (e.g., foreign corporations) to serve as a trustee.

(1)

(2)

Capacity to take and hold title [§126]

In the absence of statute, anyone who has capacity to acquire or hold title to
the particular property for his own benefit also has capacity to receive the
property as trustee thereof. [Rest. 3d §32] At common law, partrnerships and
other unincorporated associations were regarded only as an “aggregate” of
their members (rather than as a separate entity), and the association itself
therefore could not hold title to property or qualify as a trustee. Nearly all
states today, however, recognize a partnership as an “entity” apart from its
members. Thus, a partnership can hold title to property and can serve as a
trustee. (Even in states that still follow the common law “aggregate” theory,
a conveyance to a partnership may be construed as one to the partners indi-
vidually.) [Rest. 3d §33(2)]

Capacity to administer trust [§127]

The capacity to take and hold property as a trustee is not the same as the
capacity to administer the trust. Persons who have capacity to take and hold
title to the property as trustee may not necessarily have capacity to admin-
ister the trust. Thus, a valid transfer may be made to such a person to create
a trust, but that person will not be allowed to administer the trust {i.e., to
continue serving as the trustee). For example, minors or mentally disabled
persons may validly receive property in trust, but because their contracts or
acts are generally voidable and because such persons are not likely to possess
the requisite skill and understanding to perform the trustee’s duties, they lack

[§§124-127)
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capacity to administer an active trust, and will thus be removed by the court
and replaced by another trustee. [Rest. 3d §32 cmt. ¢]

(3) Corporations (domestic and foreign) as trustees [§128]
Today all states authorize the use of corporate trustees {usually by statute).
[Rest. 3d §33(1)]

(@) Common law [§129]
At early English common law, however, the courts refused to allow
corporations to serve as trustees, in part because the chancellors be-
lieved they had no power to compel creatures of the state to act, and
also because of a belief that only natural persons should bear the fidu-
ciary duty of a trustee.

(b) Foreign corporations [§130]

In several states today, foreign corporations (i.e., those incorporated
in other states) are denied the right to engage in trust administration
or, as it is often provided by statute, “to carry on trust business” within
the state. [R.A. Shapiro, Annotation, Eligibility of Foreign Corporation
to Appointment as Executor, Administrator, or Testamentary Trustee,
26 A.L.R.3d 1019 (1969)] (However, such a flat prohibition, absent
some justification, may be unconstitutional.)

(4) Co-trustees [§131]

Where two or more persons or entities are named as trustees, each must have
the requisite qualifications; if one does not, the right to act belongs only to the
one or ones that do. [/n re Dorrance’s Will, 3 A.2d 682 (Pa. 1939); Rest. 3d
§34 cmt. d] If the trust terms or purpose are construed as requiring a certain
number of co-trustees for sound administration, the court will appoint an
essential trustee to replace one who is disqualified or dies. {Rest. 3d §34
cmt. €] (Co-trustees are generally deemed to hold as joint tenants, with right
of survivorship.)

Bonding [§132]
Although there was no automatic or presumptive bonding requirement at com-
mon law, statutes in many states require trustees of festamentary trusts to posta
faithful-performance bond. More recent legislation tends to require a bond onlv
if a court finds a need for it. [See, e.g., UTC §702(a)]

(1) Court may order bond to protect beneficiaries’ interests [§133]
Courts of equity {or probate or other appropriate court) generally have
power to compel the trustee of any type of trust to post a bond if a partic
risk is demonstrated or if the trustee is involved in litigation with the ben
ciaries in which there is a personal attack on the trustee (e.g., for mism
agement of the trust, etc.).



[3§134-138]

(2} Court may override waiver of bond [§134}
This equitable power applies even where the settlor has expressly provided
that a bond is not necessary if there is a direct attack on the trustee’s perfor-
mance or a material change of circumstances; otherwise, the court probably
will #ot order the trustee to post a bond where the settlor provided relief from
bonding. [Ex parte Kilgore, 22 N E. 104 (Ind. 1889)] A court generally may
also relieve or reduce an otherwise applicable bonding requirement.

¢. Effect of failure to name trustee or failure of named trustee to survive or qualify
(§135]
The general rule is that “equity will not allow a trust to fail for lack of a trustee.”
Thus, if the named trustee declines the appointment, fails to qualify, or ceases to
serve, or if no trustee is named in the trust instrument or the named trustee prede-
ceases the testator, a court of equity will appoint a trustee. [Rest. 3d §31]

(1) Rationale
This rule protects the settlor’s intent and preserves the trust until its pur-
poses are fulfilled. It presumes that the identity of the trustee 1s less impor-
tant than the carrying out of the trust purposes. |/n re McCray’s Estate, 204
Cal. 399 (1928)]

(2) "Personal trustee” cases [§136]
In rare cases, the settlor may express an intent that the named trustee is the
only one acceptable to administer the trust—i.e., a “personal trustee” with-
out whom no trust is desired. Here the trust does fail or terminate if the
named trustee declines to accept, is dead or incompetent, or ceases to serve,
and the court will #ot appoint a successor. [Loughery v. Bright, 166 N.E. 744
(Mass. 1929)]

(3) Caution—without trustee an intended inter vivos trust may fail for lack of
" delivery [§137]

It should be noted, however, that the absence of a trustee may result in the
failure of the attempted creation of an inter vivos trust because of the re-
quirement of a present and effective transfer (see infra, §265). In other words,
if there is no trustee, there is no one to whom delivery can be made; without
delivery, there is no transfer and thus no trust. Hence, the trust fails for lack
of a transfer, not for want of a trustee.

(a) Attempted transfer to trustee to be named in will [§138]
Thus, an attempted inter vivos assignment to the “trustee to be named
in my will” fails for lack of delivery and for want of a trustee to pass
the title to at the time of the purported conveyance. With no effective
transfer, there is no trust. [Frost v. Frost, 88 N.E. 446 (Mass. 1909)]
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'§§139-142]

(b) Trustee disqualified [§139]
If there is an intended trustee to whom delivery {with requisite present

intent) is made, but the transferee is technically disqualified by law
from taking title (not merely disqualified from serving as trustee}, the
result is in doubt. A court may salvage the trust (possibly as a declara-
tion of trust or by appointing a trustee, especially for a natural object
of the transferor’s bounty). [Wittmeier v. Heiligenstein, 139 N.E. 871

(1ll. 1923)] But supposedly “equity does not save defective gifts by treat-
» The question is unsettled, and the

ing them as declarations of trust.
unclear. {See Scott on

theoretical basis for a trust in such a situation is
Trusts §§31.5, 32.3 (4th ed. 1987)]

(c) Testamentary trusts [§140]
This problem does not arise 1n connection with testamentary trusts

because no requirement of delivery exists. The transfer requirement
i satisfied if there is a validly executed will and the testator dies; no

more is required. If the trustee named in the bequest or devise is prede-

ceased, lacks capacity, or disclaims, or even if no trustee has been named

(“T leave my residuary estate in trust for L for life, remainder to R},
the trust is nevertheless good (unless personal to the named trustee),
and a trustee will be appointed by the appropriate court.
of Holscher, 724 S.W.2d 577 (Mo. 1986)]

[In re Estate

EXAM TIP

If you encounter an exam questi
accept appointment, or resigns, re
trustee unfess it is clear that the se
as that particular trustee served. How
not name a trustee may fail for lack of delivery.

on in which the named trustee dies, refuses to
member that the court will appoint a successor
tlor intended the trust to continue only so long
ever, an attempted inter vivos trust that does

d. Nature of trustee’s interest

(1) Title to trust res [§141]
The trustee is said to have a “bare
beneficial ownership; i.e., the trust property is h
beneficiaries in accordance with the obligations of the trust.

” legal title, meaning that it is devoid oz
eld for and on behalf of the

{a) Source of title [§142]

The trustee of an inter vivos trust derives title f
thorities are split on whether a testamentary

rom the trust convey-

ance. However, the au
trustee derives title from the decedent’s will, or is merely “nominatec”

by the will and derives title by judicial appointment confirming thar

nomination, (The question is relevant where someone seeks to bloa
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the trustee’s appointment, and the question may affect procedural mat-
ters or whether the trust or the estate then has title. In any event, the
grounds for blocking an appointment are, ostensibly at least, the same
as the grounds for removal of a trustee; see infra, §154.)

{b) Relation back [§143]
Acceptance by the trustee of a testamentary trust “relates back” to
the settlor’s death, because the trust is treated as having been in exist-
ence from that date.

EXAM TIP : ' gilbert

The relation back rule is important to remember because it is possible for
a trustee, by accepting, to become personally liable on contract or tort
claims arising prior to the time he accepted. (See infra, §§807-823.)

(c) Quantum of estate [§144]

Usually the trust instrument will spell out the nature and extent of the
title conveyed. If it fails to do so, the court must determine the quantum
of estate transferred. Under the traditional view, in such a case the trustee
takes title to real property only to the extent necessary to carry out the
terms of the trust. [Rest. 2d §88] The modern view, based on the implied
powers and duties of administration, is that the trustee takes (and needs)
the full title that had been held by the settlor in both real and personal
property. [Rest. 3d §42]

Example: Settlor deeds “to Trustee upon trust for Beneficiary

for life.” Does Trustee have the fee or merely a life estate pur
autre vie {for Beneficiary’s life)? Under the modern view, Trustee will
be deemed to hold in fee simple, with a resulting trust {i.e., an implied
equitable reversion) in favor of Settlor. Under the traditional view,
however, Trustee will be deemed to have full legal title (with a result-
ing trust in favor of Settlor) if Trustee’s powers include a power of sale
(as is typically the case) or if the implementation of his duties or pow-

dd ers otherwise requires full title (e.g., to encumber). Absent some such
> devo ™ expressed or implied power, Trustee might be deemed to have only a
g “‘ha\f © life estate for the life of Beneficiary, with a legal reversion left in Sett-
- lor.
-onve (2) Trust estate not liable for persoral debts of trustee
e Cqrust ©
7 wsmmeﬂtd Lo
« pOMinate (a) Early minority view [§145]
frming i In a few states (based on a theory that beneficiaries only had a cause of
- ﬂ“le;ks <o bl action against trustees, rather than equitable title}, the trust res was
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[§§146-149]

(b}

(3) Effect of trustee's death

(a)

(b)

e. Disclaimer or resignation by trustee

(1) Disclaimer [§149]
Normally a trust cannot be forced upon the designated trustee. Thus, one
who has not previously accepted a trust or contracted in advance to do so

38 : TRUSTS

subject to execution by creditors for the personal debts of the trustee.
The beneficiaries’ remedy in such states was to bring a separate suit in
equity to enjoin the creditors by proving their beneficial ownership of
the trust res. |Giles v. Palmer, 49 N.C. 386 (1857}

Modern view [§146]

Under modern law, however, the trustee has long been recognized in
all states as having only a “bare” legal title {(no beneficial interest}, and
hence the trustee’s personal creditors cannot reach or satisfy their claims
from trust property. [Rest. 2d §308; Rest, 3d §42 cmt. ¢]

Death of sole trustee [§147]
Although the trustee has only a “bare” legal title, it 15 nevertheless
title. On the trustee’s death that title is generally deemed to pass to his
estate subject to the trust. Thus, the trustee’s heirs take no beneficial
interest; and the trustee’s surviving spouse cannot claim dower, curtesy,
or a forced share in the trust property. Furthermore, the decedent’s ex-
ecutor or administrator has no active administrative power over the
property but probably has a duty to protect it and, if necessary, see to
the appointment of a successor trustee. The court will direct the trans-
fer of title to a successor, who then has the power to administer the trust.
[Rest. 2d §104]

1) Note
Some statutes are contra and provide that on the death of a sole
trustee, title is vested in the court or is “suspended” until a new
trustee is appointed. [Rest. 2d §104 cmt. b]

Death of one of several co-trustees [§148]

Co-trustees are presumed to hold title as joint tenants, with the right
of survivorship. Thus, on the death of a co-trustee, the title vests exclu-
sively in the survivor(s}. The law presumes, in the absence of circum-
stances indicating the contrary, that the settlor intended to have the
survivor(s) discharge the burdens of the rrusteeship. [Rest. 3d §34 cmt.
d| If the instrument provides otherwise or the court finds contrary in-
tent, however, this presumption does not apply and a successor co-trustee
will be appointed; this may also be done if the court concludes that this
is administratively more efficient or prudent (e.g., where the surviving
trustee has a conflict of interest, ofren as a beneficiary).




[§§150-154]

can disclaim and refuse appointment as trustee for any reason (or for no
reason) whatsoever. |[Rest. 3d §35(2)] It is said, however, that the trustee
cannot accept in part and disclaim in part; if he accepts at all, he is deemed
to have accepted the entire trust. (This probably overstates the rule; the
question likely turns on harm to the trust purposes or to a beneficiary who
does not consent. For example, lower courts routinely allow a trustee to ac-
cept the trust but to disclaim certain duties in the form of fiduciary powers

that would have adverse tax consequences.)

(2) Resignation [§150]
Once having accepted appointment as trustee, a person cannot merely re-
sign unless the trust instrument gives this power or unless all beneficiaries
consent. [Lane v. Tarver, 113 S.E. 452 {Ga. 1922}} Ordinarily, the trustee
must obtain an appropriate court order relieving him as trustee. Until then
he must carry out and perform all the various trust duties, and he remains

personally liable for the consequences of any defaults in the meantime. [Rest.
3d §36]

(a) Effect of unauthorized reconveyance [§151]
The trustee cannot escape his responsibilities or defeat the trust by
reconveying the trust res to the settlor. The purported reconveyance
may be treated as a nullity, or at most the reconveyance may effectively
return legal title to the settlor, with the beneficial ownership remaining
in the beneficiaries. The settlor would then hold title as constructive
trustee for their benefit. [Hinton v. Hinton, 176 S.W. 947 (Ky. 1915}]

(b) When resignation becomes effective [§152]
Even if the trust instrument permits the trustee to resign, the resigna-
tion usually is not effective until a successor is appointed. The com-
mon law notion of “no gap in succession” and the interest of sound,
secure administration require that legal title and duties remain in the
trustee until taken on by another; the trustee assumed this obligation
in accepting appointment initially.

f.  Removal of trustees [§153]
Unless the settlor reserves the power to remove a trustee or confers that power
on some named or described beneficiary(ies), or other person(s}, only a court of
competent jurisdiction may remove a trustee. [Rest. 3d §37; UTC §706]

(1) Grounds for removal [§154]
Numerous grounds for removal are recognized, but the basic criterion is
whether the trustee’s continuance in office would be detrimental to the in-
terests of the beneficiaries. Among the various grounds recognized are: legal
or practical disability; serious or repeated breach of trust responsibilities,
including the duty to cooperate with co-trustees and the duty to render
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accountings or reports; refusal to give a bond as required; commission of a
crime involving dishonesty; and conflict of interest not contemplated by the
settlor. |See, e.g., Sauvage v. Gallaway, 80 N.E.2d 553 (Ill. 1948)]

{a) Insolvency [§155]
Insolvency of the trustee is generally not in irself a sufficient eround for
removal, unless the court finds that the trustee’s insolvency jeopardizes
the welfare of the trust. [Kelsey v. Detroit Trust Co., 251 N.W. 555
(Mich. 1933); Fred Hutchinson Cancer Research Center v. Holman,

732 P.2d 974 (Wash. 1987)]

(b) Animosity [§156]

Disagreement or tension between the trustee and one or more benefi-
ciaries is not a ground for removal unless the animosity jeopardizes
the sound administration of the trust. {Compare Akin v. Dahl, 661
S.W.2d 911 (Tex. 1983), with Rennacker v. Rennacker, 509 N.E.2d

798 (Ill. 1987)]

{(c) Settlor-appointed trustee [§157]
Generally, the courts are less inclined to remove a trustee named by

the settlor than one appointed by the court. This is particularly true
if the alleged ground for removal (e.g., a contlict of interest) was one
known to or anticipated by the settlor. [Jones v. Stubbs, 136 Cal.
App. 2d 490 (1955); In re Crawford’s Estate, 16 A.2d 521 (Pa. 1940}]

(2) Removal by beneficiaries [§158]
If under the trust terms the beneficiaries have the power to modify the trust
or to terminate it and compel the trustee to transfer the property to them
(see infra, §§953-980}, they have a power to remove the trustee directly,
because it would be pointless to require them to change the terms of the
trust or terminate it and immediately create a new trust upon the same terms
with a new trustee. [Compare UTC §706(b)(4)]

GROUNDS FOR REMOVAL OF TRUSTEE gilbert

e Legal or practical disability e Insofvency, unless welfare of trust

' jeopardized
e Serious or repeated breach of trust Jeopardize

responsibilities (e.g., failure to render o Animosity between trustee and
accounting beneficiaries, urless welfare of trust

e Refusal to give bond jeopardized

o Commission of erime involving dishonesty

e Conflict of interest not contemplated by
settior
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Merger of title where sole trustee is also sole beneficiary [§159]

Where the trustee (the holder of legal title) and the beneficiary (the holder of full
equitable title} are or become one and the same person, the legal and equitable
titles merge, defeating the trust and creating a fee simple absolute in the trustee-
beneficiary, who thus holds outright and free of trust. [Rest. 3d §69]

(1)

(2)

Attempt to decline trusteeship [§160]

If the sole trustee is the sole beneficiary at the outset, it may be argued that
the title merges immediately and no trust exists. Therefore, it has been said,
the trustee-beneficiary cannot decline the trusteeship and preserve the trust;
but the Third Restatement position is contrary. [Rest. 3d §69 c¢mt. d]

Nonidentical interests [§161]

Where the interests are not identical (as where the trustee does not hold
exactly the same quantum of interests, legal and equitable), there is no merger.
This arises frequently where there are multiple trustees who are aiso the
beneficiaries. As a general rule, the existence either of smultiple trustees or of
multiple beneficiaries, or both, precludes merger. [Blades v. Norfolk South-
ern Railway, 29 S.E.2d 148 (N.C. 1944)]

@ Example: Obviously, the scenario “Settlor to Son and Friend upon

trust for Son, Nephew, and Niece” involves no merger because Son’s
legal and equitable interests are not the same; Son has a one-half legal inter-
est and a one-third equitable interest.

Example: Even if the conveyance is “Settlor to Son and Friend upon

trust for Son and Nephew,” Son’s interests as trustee and beneficiary
are still not merged, although Son has a one-half legal and one-half equi-
table ownership. Most courts hold that Son and Friend’s joint judgment is
necessary to the management of Son’s interest as beneficiary and the legal
title and duties of both extend to Nephew’s beneficial interest. [Rest. 3d
§69 cmt. ¢c] A few cases, however, have held that there is a merger with
respect to Son’s equitable interest—the trust then consisting only of
Nephew’s one-half interest. [See Bolles v. State Trust Co., 27 N.J. Eq. 308
(1876)]

Example: “Settlor to Son and Friend upon trust for Son and Friend

for life, and then to Nephew and his heirs” involves no merger. Each
co-trustee holds for the benefit of both during their joint lifetimes. When
the first co-trustee dies, a court might hold that there is then a merger of the
life estate in the survivor. [Reed v. Browne, supra, §18] However, this result
is dubious at best. And a conveyance “Settlor to Son and his heirs upon trust
for Son for life, remainder to Friend,” might suggest a merger of Son’s equi-
table life estate into the life estate part of Son’s legal fee, creating a trust

[§§159-1611]
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DETERMINING WHEN LEGAL AND EQUITABLE

TITLES MERGE
EXAMPLE

S TO A IN TRUST FOR A

S TO A IN TRUST FOR B;
B DIES, LEAVING A AS
HER SOLE HEIR

S TO AIN TRUST FOR A
FOR LIFE, THEN TO B;
B TRANSFERS HER
INTEREST TO A

S TO A IN TRUST FOR B;
A DIES, LEAVING B AS
HIS SOLE HEIR

S TO A IN TRUST FOR A
AND B

S TO A AND B IN TRUST
FOR A AND B FOR LIFE,
THENTOC

S TO A AND B IN TRUST
FORAANDC

S TO A AND B IN TRUST
FOR AAND B

" RESULT

Merger

 RATIONALE P

gilbert

Holder of legal title (A} and
holder of equitable title {(A)
are one and the same
person at outset

Merger

Holder of legal title (A)
becomes holder of equitable
title upon B's death

Merger

Holder of legal title (A}
pecomes holder of equitable
titie upon B's transfer

Merger

Holder of equitable title (B)
becomes holder of legal title
upon A's death

No merger

Legal and equitable inter-
ests are not identical; A has
entire legal interest and
one-half equitable interest

No merger

Legal and equitable inter-
ests are not identical; A and
B hold legal interest in fee
and life estate in equitable
interest

No merger

Although A has one-half
legal interest and one-half
equitable interest, A and B's
joint management is
required

No merger

Although A and B seemingly
have identical legal and
equitable interests, each
holds for benefit of both




[§§162-163]

only of the remainder interest was probably #of what was intended; because
Son’s legal and equitable titles are not equal, there should be no merger (and
active duties should prevent execution by the Statute of Uses).

(a) No merger where several trustees are also the beneficiaries [§162]
“Settlor to Son and Daughter upon trust for Son and Daughter” cre-
ates a valid trust (no merger). [Rest. 3d §69 cmt. ¢; Blades v. Norfolk
Southern Railway, supra| Settlor probably intended Son and Daughter
to jointly manage the equitable interest of each—i.e., each co-trustee
to hold for the benefit of both. Again, some authorities have disagreed,
arguing that there should be a merger in this situation, the quantum
and nature of the estate being identical. [Larry D. Scheafer, Annotation,
Trusts: Merger of Legal and Equitable Estates Where Sole Trustees
Are Sole Beneficiaries, 7 A.L.R.4th 621 (1981)] (Probably the question
is better viewed not as a technical one of merger but as a question of
attempted termination by consent of all beneficiaries—e.g., under the
Claflin doctrine if it is applicable in the jurisdiction; see infra, §954.)

{b} Note
Some statutes now confirm that intended declarations of revocable
trust are not defeated by merger.

(c) Comment
Controversy over whether a merger has taken place arises most fre-
quently when a creditor is pursuing the beneficiary’s assets. The credi-
tor will argue for merger so that she can satisfy her claim out of the
“beneficiary’s” legal share of the estate, which is usually more practi-
cal and effective than attempting to levy on a beneficiary’s equitable

interest. (See infra, §§453-458.)

3. Beneficiaries

a. Necessity of beneficiaries

(1) Private trusts [§163]

To create a private trust {as distinguished from a charitable or, if recog-
nized, an honorary trust—see infra, §§169-176), the settlor must name or
otherwise describe one or more beneficiaries (individuals or eligible legal
entities) capable of acquiring a property interest and becoming an obligee.
An intended trust will fail if it has no beneficiary. Without a beneficiary,
there is no one capable of enforcing the trust (as there must be for a valid
private trust), and it therefore fails. {Rest. 3d §§43-46]
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[§§164-167]

EXAM TIP

Recall that a trust will not fail for lack of a trustee. However, a trust cannot
exist without someone to enforce it. Thus, a beneficiary is necessary to the
validity of every trust except charitable and honorary trusts. If a trust fails for
lack of a beneficiary, a resulting trust in favor of the settlor or her sUCCessors
is presumed.

(a) Provisions satisfying beneficiary requirement [§164]
It is sufficient to satisfy the requirement that there be at least one benefi-
ciary if there is one or more of the following:

(i} Beneficiaries named by the trust terms;

(ii) Beneficiaries so described as to be presently identifiable from
extrinsic facts (evidence of extrinsic facts is admissible, e.g., as a
“fact of independent significance” in the case of a will—see Wills
Summary); or

(iii) Beneficiaries to become ascertainable at a future time {e.g., * for
those of my issue living 20 years after the death of X} as long
as they will become ascertainable, if at all, within the period of
the appropriate Rule Against Perpetuities. {(Modest authority
requires that there be at least one presently identifiable benefi-
ciary.)

1) Unborn beneficiaries [§165]
This requirement is satisfied even if some or (by the better view!
all of the beneficiaries or classes of beneficiaries are presently
unborn. [Rest. 3d §44; but see the dubious, anomalous case of
Morsman v. Commissioner of Internal Revenue, 90 F.2d 18 (8th
Cir. 1937)]

2) Beneficiaries to be selected by trustee 1§166]
It is even alright if the beneficiaries are t0 be ascertained by the
exercise of the trustee’s (or another’s) discretion, as long as {un-
der traditiona! doctrine) the class among which the selection is
to be made is reasonably definite or will become so within the
perpetuities period. (On the required definiteness of classes, see
infra, §204.)

(b) Trustee's awareness of intended beneficiary [§167]
The trustee need not actually know who the designated beneficiary
is, as long as the beneficiary is capable of being identified when nec-
essary (e.g., where the trustee 1s handed a sealed envelope at the time
the property is transferred to the trustee, who agrees to hold in trust
for persons named thercin).
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(2)

(3)

(c) Effect of lack of beneficiary [§168]

Where a private trust fails for lack of a beneficiary (or for lack of prop-
erly ascertainable beneficiaries), there is a resulting trust in favor of the
transferor, his heirs, or other successors in interest {see infra, §1011)
[Unien Trust Co. v. McCaughn, 24 F.2d 459 (E.D. Penn. 1927)], unless
consideration was paid to the transferor for the transfer [Trustees of
Methodist Episcopal Church v. Trustees of Jackson Square Evangeli-
cal Lutheran Church, 35 A. 8§ (Md. 1896)—trustee who paid consider-
ation allowed to retain property beneficially; and see infra, §293].

Charitable trusts [§169]
Identifiable beneficiaries are not required for charitable trusts; the Attorney
General {or similar public official) enforces such trusts. {See infra, §§502 et

seq.)

Honorary trusts [§170]

Many jurisdictions allow the voluntary carrying out {but, absent a statute,
not the enforcement) of “purpose trusts” or “honorary trusts”—trusts that
are neither charitable nor private. In fact, even if allowed at all, they are not
recognized as real “trusts” in the strict sense of the term; they are a device
usually intended to allow (generally without enforcement) the carrying out
of certain objectives that are not private and that fall short of being charitable.
The classic example is an intended trust for—or an impermissible bequest
to—one’s pets. Other honorary trust purposes have involved the maintenance
of graves (now usually permitted by statute) or the funding of masses (now
usually a religious charitable purpose).

Example: Testator bequeaths her residuary estate “to Brother in trust

to care for my dogs and cats.” The trust is clearly #of charitable because
it is not broad enough to be charitable because it is only for Testator’s pets.
(Contrast a properly charitable trust for “stray” dogs and cats, infra, §550.)
Nor is the purpose enforceable as a private trust, because there is no benefi-
ciary capable of enforcing it; the “beneficiaries” are the pets. (But see infra,
§176.)

(a) Strict view [§171]

A few American jurisdictions still appear to refuse to recognize such a
transfer as a trust of any sort and hold that the intended purpose fails
and cannot be implemented, even voluntarily, by the transferee (Brother
in the above example), who holds on a resulting trust for the transteror’s
(Testator’s) heirs. (The intended trust also has been held to violate the
common law Rule Against Perpetuities at its inception, as the “lives in
being plus 21 years” cannot be measured by animal lives. [See Eaton v.
Miller, 250 A.2d 220 (Me. 1969)—invalid despite “wait and sce” stat-
ute])

[§§168-171]
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(b} Lenient view [§172]
A leading English case and many American decisions have recognized
this type of disposition as an “honorary trust,” although it is not en-
forceable as a trust. [See In re Dean, 41 Ch. D. 552 (1889); but see In
re Shaw, [1957] 1 W.L.R. 729—refused to extend the doctrine] That
is, for some appropriate purposes, such attempted but defective trusts
will be deemed to confer an unenforceable power upon the transferee
to allow him to carry out the intended purpose if he is willing to do so.
[Rest. 2d §124; Rest. 3d §47; UTC §409] In the absence of legislation,
honorary trusts probably eannot last for over 21 years because of the
Rule Against Perpetuities. {/n re Estate of Gay, 138 Cal. 552 (1903)]

1)

2)

Effect—transferee may carry out purpose [§173])

If and so far as the transferee voluntarily carries out the purpose,
he will be allowed to do so and no one can object. But if he fails
to do so, or after he has carried out the purpose, he holds the
property (or what is left of it) on a resulting trust for the trans-

feror or the transferor’s successors in interest (e.g., heirs).

Example: Same facts as in the example above, except the juris-
diction applies the honorary trust doctrine. Brother is allowed

to carry out Testator’s purpose, and if he does, Testator’s succes-
sors cannot complain, at least not for 21 years (see supra) or until
Brother has rejected or abandoned the purpose; but Brother can-
not retain the property for his own use.

Interests created

a)

b)

Traditional view [§174]

Under the traditional “honorary trust” doctrine (where it
is recognized), the interests under Testator’s will could be
described as follows: The residue of Testator’s estate ulu-
mately belongs beneficially to her heirs (by resulting trust
subject to a power in Brother to apply (if he wishes) funds
only to the care of Testator’s dogs and cats.

Third Restatement view [§175]}
The Third Restatement views Brother as a trustee with z
(usually) nommandatory power, exercisable for a stated or
reasonable time, to apply trust property for the designared
purpose. A reversion in Testator or her successors {and a
right to enforce Brother’s administrative duties) is impls
by law regarding any excess or remaining trust properts.
[Rest. 3d §47(2}]




[§§176-1801

c) UTC view [§176]
Under the UTC, the transferee of an intended trust for pets
(Brother in the above example) is considered a trustee with
a mandatory power to apply trust property for the desig-
nated purpose exercisable until the last surviving pet dies.
[UTC §408(a)] All other types of honorary trusts are en-
forceable under the UTC for 21 years by a person named in
the trust instrument or appointed by the court. [UTC §409]

(c) Distinguish
It precatory expressions (e.g., “I hope,” “wish,” “request™) are used
and if no trust intent is shown, the transferee can disregard the sug-
gestion and retain the property outright. Thus, if the transferee wishes,
he may carry out the transferor’s suggestion, not as an honorary trust
but because he is free to do so as owner of the property. (See supra, §71.)

EXAM TIP gilbert

If you encounter a fact pattern on your exam in which the transferor purports
to leave her property in trust for the care of her pets or the maintenance of
her cemetery plot, think honorary trust. If the named trustee is wilfing to
perform his duties, he will likely be allowed to do so. But if he is not willing,
or once the purposes have been fulfilled (e.g., the pets have died), a resufting
trust arises in favor of the transferor or her successors. Also remember that
in the absence of a statute, many jurisdictions will void an honorary trust on
the basis of the Rule Against Perpetuities if its duration may be more than a
(human) life in being plus 21 years.

b. Who may be a beneficiary? [§177]
Broadly, any person, natural or artificial, who is capable of taking and holding
title to property may be a beneficiary of a private trust. [Rest. 3d §43)

(1) Minors, incompetents [§178]
Thus, minors and incompetents may be {and often are) beneficiaries be-
cause they have capacity to hold title.

(2) Unincorporated associations [§179]
At common law, a trust in favor of a partnership or other unincorporated
group would fail urnless the gift was construed as a class gift to the partnership’s
or group’s members. [Kain v. Gibboney, 101 U.S. 362 (1879)]

(a) Entity theory [§180]
The trend today is to treat unincorporated associations as legal entities
for at least some purposes {e.g., to sue and be sued in the group name
and to hold title to property). Accordingly, they now generally can be
trust beneficiaries. [Rest. 3d §43 cmt. d|]
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(b) Noncharitable associations [§181]
Nevertheless, a trust for the continuing benefit of a noncharitable asso-
ciation may present special problems under the Rule Against Perpetu-
ities because it has neither the immunity of a wholly charitable trust nor
is it tied in duration to a period measured in relation to human lives in
being. [/n re Estate of Shaul, 58 Misc. 2d 967 (1969)—trust to “pay
income to the Masonic Lodge” held void]

CAPACITY REQUIRED TO SERVE AS TRUSTEE OR TO 1
& e gilbert

BE A BENEFICIARY

IRy

| To take and Yes Yes Yes (modern | MNo (but see
hold title and view) supra, §127)

& trust

| To take and Yes Yes | Yes (modern Yes
hold title view)

Who is a beneficiary—the problem of incidental benefits [§182]

Not every party who stands to benefit through operation of a trust is regarded
as a “beneficiary” of it. If the trust only incidentally benefits an individual or
entity, that natural or legal person is not a beneficiary and cannot enforce rights
thereunder. [Rest. 3d §48]

@ Example: If a trustee is directed to invest a portion of the trust estate in

bonds of a particular corporation, the corporation is not a beneficiary and
cannot sue to compel the trustee to follow the direction. [Scott on Trusts §126]
(The beneficiaries can, however, surcharge the trustee for damages if any result
from the breach of duty in failing to follow valid trust terms.)

Example: If the trust provides that the trustee is to employ X to perform

services for the trust, authorities presume (absent contrary evidence) that
the provision is for the best interests of the beneficiaries and not to provide the
benefit of employment to X, whose benefit is merely incidental. Under this inter-
pretation, X would have no right to enforce the provision directing her appoint-
ment; only the beneficiaries would have cause to complain if the trustee failed to
follow the settlor’s instruction and they were damaged as a result. [/n re Platt’s




Will, 237 N.W. 109 (Wis. 1931)] The presumption may be irrebuttable if X is to
provide legal services to the trustee.

Example: Suppose the conveyance is “Debtor to Friend in trust to pay the

creditors of Debtor.” If this is construed as a trust (some cases hold it is a
mere agency), it should be considered a trust for the benefit of Debtor (the debtor-
transferor) with power in Friend to pay Debtor’s creditors. The creditors are not
beneficiaries and have no right to enforce payment, unless the trust grew out of
a creditors’ composition or compromise agreement (perhaps as third-party benefi-
ciaries if the dealings were contractual in nature; see Contracts Summary). Other-
wise, the trust would be terminable at will by Debtor as sole beneficiary and settlor.

EXAM TIP o gilbert

It is important to remember that not everyone who benefits from a trust is considered
to be a beneficiary. The trust must operate directly to benefit the person. Individuals
and entities incidentally or indirectly benefited cannot enforce trust provisions.

Requirement that beneficiaries be identified or members of a reasonably definite
class [§183]

A valid private trust requires beneficiaries capable of enforcing it, and those benefi-
ciaries must be ascertained or ascertainable when the trust is created or assuredly
become ascertainable, if at all, within the period of the Rule Against Perpetuities
{see infra, §246; and see Future Interests Summary). The purpose of this require-
ment of identifiable beneficiaries is, ostensibly at least, to assure that the trust is
ot will be enforceable, which in turn ostensibly requires or will require persons
who are identifiable as beneficiaries or as members of a “reasonably definite and
ascertainable class” of beneficiaries. [Rest. 3d §§44-46]

(1) Beneficiaries unascertained when trust created [§184]

A beneficiary need not be identified or even identifiable at the dare the trust
is created. It is sufficient if the instrument gives a formula or description
by which the beneficiary can be identified at the time when enjoyment of
his interest is to begin. (That time, however, must be within the period of
the applicable Rule Against Perpetuities; i.e., under the traditional common
law rule, it must be certain at the outset that the beneficiary will either be
ascertainable, so that his interest will vest within the period, or that the inter-
est will fail by that time. In either event there will assuredly be an ascertainable
beneficiary, and an ability to enforce the trustee’s duties, either via the ex-
pressed interest or by way of a resulting trust.)

Example: Settlor’s transfer “to Trustee in trust for Sister for life,
remainder to Sister’s children” is clearly valid. This is true even if Sis-
ter had no children at the date the trust was executed: Whatever “children”

[§§183-184]
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