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The Most Amazing Con Law II Outline in All the Land

I. Simulation 1; the 14th Amendment; The Modalities of Constitutional Argument 

Questions:  How should a court go about determining what rights the Constitution protects?  How much deference should a judge give to a legislature’s judgment about the interests the state is advancing in a piece of legislation?  What types of legal classifications does the Constitution permit a legislature to use?  What standard should a court apply in determining whether a given classification is constitutionally permissible?  How should a judge go about the process of making meaning from an ambiguous text?

Modalities: the six approaches to constitutional analysis outlined in Constitutional Fate by Philip Bobbitt:

1. Textual argument — the unadorned language of the text 

2. Historical argument — the historical background of the vision being considered, whether the general history or specific appeals to the intentions of Founding Fathers of the United States 

3. Structural argument — inferences from the particular structures established by the Constitution, including the tripartite division of the US federal government; the separate existence of both state and nation as political entities; and the structured role of citizens within the political order 

4. Doctrinal argument — prior cases decided by the Supreme Court 

5. Prudential argument — consequences of adopting a proffered decision in any given case; balancing the costs and benefits of a particular rule 

6. Ethical argument — reliance on the overall ethos of limited government as centrally constituting American political culture 

II. Slavery and the Constitution

Questions:  Slavery is mentioned several times in the constitutional text.  What role should original intent play in constitutional interpretation?  When is it appropriate for courts to intervene in a political crisis?  What role should morality play in constitutional interpretation?  Whose moral standards should apply?  As a matter of law, was Dred Scott correctly decided?  Is it possible to discuss constitutional interpretation without addressing the political context which the Constitution is interpreted?  Is there a clear division between politics and law?  What makes it difficult to talk about race in a law school classroom?   

Race discrimination and Slavery before the 13th Amendment:

· Several constitutional provisions expressly protected aspects of the institution of slavery

· Fugitive Slave Clause at Article Four § 2, Clause 3: "No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due."

· Article I §2 required apportionment of the House based on the “whole number of free persons” and “three fifths of all other persons”

· Disputes over slavery at the Constitutional Convention in 1789:

· 1. Representation  resolved by 3/5 clause; each slave counts for 3/5 of a person

· Explicit constitutional recognition of slavery as an institution

· If you were anti-slavery at the time, you wouldn’t want slaves counting for anything b/c that would give the South more representation in the House  would give slaveholding states a significant advantage in the House; and this skews presidential votes in the electoral college, which then in turn skews the appointment of Supreme Court judges

· 2. Importation of slaves  resulted in the Slave Trade Clause: Article I §9, which is one of 2 un-amendable clauses in the Const

· Most of the law governing slavery ended up being state law, not federal law

· The Constitution protected the institution of slavery because the Southern states would not have accepted a Constitution that abolished slavery

· The judiciary consistently enforced the institution of slavery by ruling in favor of slaveowners:

· The Court enforced the Fugitive Slave Clause and prevented Northern states from protecting escaped slaves; the Fugitive Slave Act 1793 adopted by second Congress, required judges return escaped slaves

· Court held the Fugitive Slave Act was so vital “that it cannot be doubted that it constituted a fundamental article, without the adoption of which the Union could not have been formed” and “we have not the slightest hesitation in holding that under the Constitution the owner of a slave is clothed with entire authority in every state of the Union to seize and recapture his slave”

· Every discussion between federal & state governments was directly or indirectly about slavery

· At no point prior to the Civil War did the Supreme Court significantly limit slavery or even raise serious questions about its constitutionality 

Dred Scott v. Sandford 

(USSC 1856) pg. 649
FACTS:

· The Missouri Compromise:

· 1819: Congress prohibited slavery in the former Louisiana territory north of line 36°30' north except within the boundaries of proposed state of Missouri

· Territories below the 36°30' line could decide whether to allow slavery and could make that choice when admitted as states

· 1846: Upon his slave owner’s death, Dred Scott returns to St. Louis

· 1846: Missouri Compromise USSC decision 

· Scott v. Emerson (1852) Scott sued Sanford for his freedom in federal court, basing jurisdiction on diversity of citizenship, and claimed his residence in Illinois made him a free person

ISSUES:

· 1. Can people of African descent become members of the “sovereign people” (those constitutionally specified “people of the US”) and as such become entitled to all the rights, privileges, and immunities guaranteed by the Constitution

· 2. Is Dred Scott entitled to sue as a citizen in the court of the US

· 3. Was Congress authorized to pass the Missouri Compromise under any of its enumerated powers by the Constitution

HOLDING (Justice Taney):

· 1. People of African descent, whether or not they were slaves, could never be US citizens 

· 2. Slaves cannot sue in court; slaves were private property that cannot be taken away from their owners without due process

· 3. Congress had no authority to prohibit slavery in federal territories

REASONING:

· Jurisdiction problem: Article III § 2 "the judicial Power shall extend… to Controversies… between Citizens of different States…"
· Originalist argument Court held that Scott was not a "citizen of a state" within the meaning of the Constitution, as that term was understood at the time the Constitution was adopted, and therefore not able to bring suit in federal court
· Just because a state constitution may deem a person a “citizen” with the rights and privileges of a state, does not mean that he must be a citizen of the US
· Court focused on those people who are descendents of Africans who were imported into the US and sold as slaves Native Americans were a free & independent people; may be naturalized by the authority of Congress, become citizens of the US and entitled all rights & privileges which “would belong to an emigrant from any other foreign people”
· Originalist Argument:

· “It is too clear to dispute, that the enslaved African race were not intended to be included, and formed no part of the people who framed and adopted this declaration”

· Despite the Court admitting it lacked jurisdiction, it went on to hold that Scott was not a free man because the provisions of the Missouri Compromise declaring it to be free territory were beyond Congress's power to enactthe USSC held the Missouri Compromise void and unconstitutional

· Textual argumentCongress cannot sever someone from his vested property rights under Article V; owning property is a fundamental right listed in the text of the Constitution which Congress cannot alter 

· Held slaves were property as “distinctly and expressly affirmed in the Constitution” (V Amendment); Congress does not have the power over slave property or any other personal property—only has the power of guarding and protecting the owner 

· Prohibiting a citizen from holding and owning property is not warranted by the Constitution and is therefore void

· Political question problem: Structural argumentCourt is overstepping its power in voiding the Missouri Compromise; slavery was meant to be negotiated among the political branches, so USSC shouldn’t have been opining on the subject to begin with 

· Category of “national emergency” caseswhen the Court gets involved with political hot-button issues and the results 

DRED SCOTT TAKEAWAY:

· Established the categories of citizenshipfree blacks are not citizens; limitations on citizenship

· Race relationsContributes to the start of the Civil War

· Construction of 14th Amendment14th Amendment §1 is direct response ruling of Dred Scott
· Frames constitutional conversations race relations, equality, moral ethics  

· Even though it’s not good law, it has very important historical significance 

Frederick Douglass, The Constitution of the United States: Is It Pro-Slavery or Anti-Slavery (1860)
Douglass’ Strict Textual Interpretation:

· The Constitution is a written instrument full and complete in itself and should be borne in mind as the mere text, and only the text, and not any commentaries or debates

· Douglass thinks the problem is not that the Constitution allows or enforces or even acknowledges “slavery,” but that the interpretation of the Constitution in the hands of pro-slavery statesmen have given it that interpretation
· Wants show that the Constitution provides no protection for slavery when it ceases to be administered by slaveholders
· “If there is once a will in the people of America to abolish slavery, there is no word, no syllable in the Constitution to forbid that result”
Causes of the Civil War:

· Ideological conflict

· Westward expansion

· Fugitive Slave Laws

· Abolitionism

· Catalyzing moments

III. The Reconstruction Amendments: The 13th, 14th, and 15th Amendment; Article V 
Questions to Consider:  Consider the procedural history surrounding the adoption of the Reconstruction Amendments.  How should the law deal with departures from Article Five procedures?  

Goals for the Class:

· DoctrinePrivileges & Immunities; Article V

· Contextual DynamicsReconstruction Amendments

· ChangeChange through the amendment process

· InterpretationHistorical, textual, structural modalities

· Institutional PracticeBalance between federal & states in protection of individual rights

· 13th, 14th, & 15th Amendmenteach has a rights provision and a rights provision

13th Amendment (1865)

§ 1:  Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, nor any place subject to their jurisdiction. 

§ 2: Congress shall have power to enforce this article by appropriate legislation. 

14th Amendment Text (1868)

· It requires the states to provide equal protection under the law to all persons (not only to citizens) within their jurisdictionsthe amendment was understood to change the balance of power, giving the federal government new and broad power to oversee states in the name of individual rights

14th Amendment §1: Civil and Individual Rights 

“(1)  All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  (2) No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; (3) nor shall any State deprive any person of life, liberty, or property, without due process of law; (4) nor deny to any person within its jurisdiction the equal protection of the laws.” 

· Clause 1 formally defines citizenship and requires the states to provide civil rights

· *Congress's reversal of that portion of Dred Scott decision that declared that African Americans were not and could not become citizens of the US or enjoy any of the privileges and immunities of citizenship

· Clause 2: The Privileges & Immunities Clause 

· Clause 3: Due Process Clause

· Clause 4: Equal Protection Clause

14th Amendment, §2: Apportionment of Representatives

“Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed.  But when the right to vote at any election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.”

· Establishes rules for the apportioning of representatives in Congress to states, essentially counting all residents for apportionment and reducing apportionment if a state wrongfully denies a person's right to vote

· Created an incentive for States to enfranchise black voters: idea that politics was going to solve the problem of blacks being citizens

· Overrode the provisions of the Constitution that counted slaves as 3/5 of a person for purposes of allotting seats in the House and the Electoral College

14th Amendment, § 5: Congressional Power of Enforcement 

“The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.” 

· It’s an affirmative grant of power

15th Amendment (1870)

§ 1: The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any state on account of race, color, or previous condition of servitude. 

§ 2: The Congress shall have power to enforce this article by appropriate legislation. 

Article V

The Congress, whenever two thirds of both houses shall deem it necessary, shall propose amendments to this Constitution, or, on the application of the legislatures of two thirds of the several states, shall call a convention for proposing amendments, which, in either case, shall be valid to all intents and purposes, as part of this Constitution, when ratified by the legislatures of three fourths of the several states, or by conventions in three fourths thereof, as the one or the other mode of ratification may be proposed by the Congress; provided that no amendment which may be made prior to the year one thousand eight hundred and eight shall in any manner affect the first and fourth clauses in the ninth section of the first article; and that no state, without its consent, shall be deprived of its equal suffrage in the Senate. 

· Four Routes for Amendment:

· Congress-State

· *Convention-State

· *Congress-Convention

· *Convention-Convention 

*these routes have never happened 

· Amendment requirements of Article V:

· 2/3 vote of each house must propose the amendment; then subject to ratification by the states, with assent of ¾ of the States being necessary to make it part of the Constitution 

The Unusual Procedural History of the Fourteenth Amendment 

Post Civil War Amendment Process:
· 14th Amendment: received 2/3 vote necessary from each house of Congress BUT by ignoring the exclusion of potential opponents (the ex-Confederate representatives)

· Received 120 votes in House, 33 in the Senate  (Had Southern representatives been acknowledged, it would have required 162 votes in House, 48 in Senate)
· “The Southern exclusion…was a necessary political condition for the Republicans o gain the two-thirds vote required by Article V for the proposal of constitutional amendment”

· Ex-Confederate states were counted for purposes of Article V ratification, but NOT counted for Article I purposes of representation in Congress 

· *Representatives of the newly constitution state governments were allowed admission as members in good standing to the House & Senate ONLY if the state ratified the 14th Amendment, and only after the Amendment had gained support of the ¾ states (basically coercion) 
IV. The Application of the Bill of Rights to the States & the 14th Amendment Privileges and Immunities Clause

Questions:  Was Slaughterhouse correctly decided?  If it was wrong, what alternative interpretation of the Privileges and Immunities Clause would you offer?  How, if at all, did the Reconstruction Amendments change the Constitution’s approach to federalism and protecting individual liberty?  

A. Introduction

· Text of Constitution (excluding Bill of Rights) contains few provisions concerning individual liberties: the framers thought that an enumeration of rights was unnecessary because they created a government of limited powers which didn’t have authority to violate basic liberties.

· They also thought that an enumeration would be incomplete and therefore deny protection to those not listed
· This concern was later fixed by 9th Amendment  “the enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people”

· Barron and Slaughterhouse consider application of Bill of Rights to the states. 

The Structure of the Constitution’s Protection of Civil Rights and Civil Liberties

B. Application of Bill of Rights to the States 

Barron v. Mayor and City Council of Baltimore 

(USSC 1833) pg. 447
FACTS/PROCEDURE:

· Barron sued the city of Baltimore for taking property without just compensation in violation of the 5th Amendment – argued the city ruined his wharf by diverting streams and made the water too shallow for boats

· Barron argued that since the 5th Amendment inhibits the taking of private property for public use without just compensation, the city has violated the 5th Amendment 

· Argued that the 5th Amendment is in favor of the liberty of the citizen, and ought to be construed to restrain the legislative power of a state as well as the US government

· City argued that the 5th Amendment doesn’t apply to city municipalities, only the federal government—and here the federal government has not done any “taking” of Barron

ISSUE:

· Whether the 5th Amendment applied to the city of Baltimore taking Barron’s property

HOLDING:

· The 5th Amendment is solely a limitation on the exercise of power by the US government, not applicable to the legislation of the states

REASONING:

· Historical argument  The Constitution was established by the people of the US for themselves, their federal government—and NOT for the government of the individual states; 

· The Amendments demanded security against encroachments of the federal government, not state

· Big state-sovereignty decision: states’ rights overwhelming individual rights in the case 

· Raises the issue of perhaps state constitutions do not protect individual’s rights as well as perhaps previously thought

· The 5th Amendment is not applicable to state governments; 

· Historical argumentBill of Rights was meant to protect against an autocratic national government, NOT against state governments 

NOTES:

· At time this was decided, it made sense because of the faith in state constitutions and because of the shared understanding that Bill of Rights was meant to apply only to federal government

· Barron could have argued for an expansive reading of the Bill of Rights, to make the 5th Amendment apply as broadly as possible – comes up later

Privileges or Immunities Clause

14th Amendment: “no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.”

· Strong argument that this was meant to apply Bill of Rights to the states because they seem like they would be the most basic “privileges or immunities” of citizenship

· But the historical claim that P&I Clause was meant to apply to the Bill of Rights is disputed 

· Words “privileges” and “immunities” were already part of Constitution:

· Article IV, § 2  prevents a state from denying citizens of other states the privileges and immunities it accords its own citizens. 

· It was said this referred to protecting those rights which “are, in their nature, fundamental; which belong, of right, to the citizens of all free governments”

State Action Doctrine US Constitution only applies to action of the government – not to individuals; if there’s no governmental action, there’s no constitutional dispute 

Slaughter-House Cases

(USSC 1873) pg. 449
*14th Amendment ratified 1868 only five years before this decision; first Court interpretation of 14th Amendment
FACTS:

· State government action: due to surplus of cattle in TX, the LA legislature gave a monopoly for livestock landing & slaughterhouses to one New Orleans company 

· The law required that the company allow any person to slaughter animals in the slaughterhouse for a fixed fee

· Butchers brought suit challenging the monopoly; argued the law violated their right to practice their trade.

PROCEDURE:

· Butchers/Plaintiffs allege that the statute is a violation of the constitution because the statute:

· (1) created involuntary servitude (banned by 13th Amendment)

· (2) deprived them of their property without due process of law (14th Amendment)

· (3) denied them equal protection (14th Amendment)

· (4) abridged their privileges or immunities as citizens (14th Amendment) 

ISSUE:

· The USSC used this case to give construction to §1 of 14th Amendment 

HOLDING (5-4 decision):

· The Privileges & Immunities Clause of 14th Amendment is dead-letter  

The Court has basically written the P&I Clause out of the 14th Amendment 

· If you want to assert the Bill of Rights against the States, you have to use another clause

· The butchers' Fourteenth Amendment rights had NOT been violated 

· USSC held to a narrow interpretation of the amendment:

· It did not restrict the police powers of the state

· Privileges & Immunities clause affects rights of US citizens, not state citizenship

· Due process was viewed in a procedural light rather than substantively

· Because of the  14th  Amendment there were now two separate and distinct citizens under the Constitution of the United States: a citizen of the US and a citizen of the several states

· 14th Amendment was intended to protect former slaves and could NOT be broadly applied

· The 13th Amendment is not applicable here

REASONING:

P&I Clause of 14th Amendment:

· Textual analysis  The language is, “No state shall make or enforce any law which shall abridge the privileges and immunities of citizens of the US.”

· Argued that if this clause were meant to protect the citizens of a state against the legislative power of his own state, then the words “Citizen of the State” would be used instead of “Citizens of the US”

· P&I of the citizens of the US are protected by the 14th Amendment of the federal Constitution 

· P&I of the citizen of the State are not provided additional protection by §1 of the 14th Amendment 

· Structural analysis  No interpretation of 14th Amendment may be used to prevent the State from exercising its police power here to define particular privileges or immunities of its citizens

· Fundamental principles for citizens of US are: 

· Protection by the government

· The right to acquire and possess property of every kind

· To pursue and obtain happiness and safety 

· All subject to such restrains as the government may prescribe for the general good of the whole

· These rights are subject to control of Congress whenever in its discretion they are abridged by State legislationso it follows that the privileges & immunities protected by the 14th Amendment necessarily must be different from those privileges and immunities granted by the State

Due Process, 14th Amendment:

· State LA is not depriving the butchers from property within the meaning of the due process provision Court viewed only in light of procedural due process, not substantive

Equal Protection, 14th Amendment:

· Equal Protection clause does not apply to this group of plaintiffs

· (The beginnings of how the court will come to handle equal protection; levels of scrutiny)

Involuntary servitude argument, 13th Amendment:

· The word “servitude” was used instead of “slavery” in 13th Amendment was intended to abolish slavery and any “shade and condition of African slavery” that may be found in servitude but not applicable to the butchers 

· The purpose of the 14th & 13th Amendment was : “the freedom of the slave race”

· The 14th Amendment also protects potential forms of slavery of other races, not specific to African-Americans:

· “If other rights are assailed by the States which properly and necessarily fall within the protection of these articles, that protection will apply, though the party interested may not be of African descent”

· It’s necessary to look to the purpose of the Amendment (Structural analysis)

TAKE-AWAY FROM SLAUGHTERHOUSE:

· Dead-letter for:

· Asserting the Bill of Rights against the states

· Locating un-enumerated rights

· Cannot use Privileges & Immunities to assert the 14th Amendment against the states

· Racial equality:

· Court is willing to allow the federal government to enforce rights related to racial inequality – signals how the court will approach racial inequality later 

· Federalism:

· Will not permit the Civil War to enact a paradigm-shift for federalism 

· Do not want to broadly interpret the Reconstruction Amendments in order to make a stronger federal government over the states 

· Limitation on 14th Amendment §5:

· Narrow interpretation also limits Congress ability to enact federal legislation 

· This decision limits Congress's ability under Section 5 to have a real impact on conditions in the South  it limits §5 and the power it gives Congress to enact federal legislation as well (racial inequality)
NOTES:

· Slaughter-House Cases narrowly interpret each part of section 1 of the 14th Amendment. 

· USSC’s narrow interpretation of Due Process clause was overruled relatively quickly

· USSC’s narrow interpretation of Equal Protection Clause (only protecting blacks) lasted well into 20th Century.  

· Now has been applied to prevent discrimination based on gender, alienage, legitimacy, etc. 

· USSC’s narrow interpretation of Privileges or Immunities Clause lasted until very recently

· Until 1999, only once in 130 years of ratification of 14th Amendment has law been declared unconstitutional as violating Privileges or Immunities Clause, and it was overruled 5 years later. 

Saenz v. Roe 

* USSC used Privileges or Immunities clause to invalidate state law; P&I Clause is still dead-letter, save this holding

(USSC 1999)

· CA State Legislature enacted a statute to limit new residents, for the first year they live in the State, to the benefits they would have received in the State of their prior residence.

HOLDING:

· CA statute unconstitutionally discriminated against new residents of CA, in contravention of their right to travel:

· Violated “the right of the newly arrived citizen to the same privileges & immunities enjoyed by other citizens of the same State”

· Durational residency requirements violate the fundamental right to travel by denying newly arrived citizens the same privileges & immunities enjoyed by other citizens of the state

REASONING:

· The right to leave one state and become a citizen of another state with the same rights as other citizens of that state is well-established:

·  “Despite fundamentally differing views concerning the coverage of the Privileges & Immunities Clause of 14th Amendment, most notable in Slaughterhouse Cases, it has always been common ground that this clause protects “a citizen of the US can, of his own volition, become a citizen of any state with the same rights as other citizens of that State”

· Newly arrived citizens have “two political capacities: one state and one federal” adds force to the claim that they have the same rights as other who share their citizenship

V. Incorporation of the Bill of Rights through the 14th Amendment Due Process Clause

Questions to consider:  The Court’s gradual incorporation of the Bill of Rights against the states is among the most important legal developments in 20th Century constitutional law.  Do you believe the Court’s gradual approach was correct as a matter of law?  Of policy?  Is Justice Black’s position on total incorporation correct?  How should the Court go about determining the question of incorporation given the indeterminate historical record?  Review the text of the Second Amendment – would you support incorporating its provisions against the states?  Why or why not?

Twining v. New Jersey 

(USSC 1908)

*First case to explicitly discuss applying the Bill of Rights to the states through the process of incorporation 

FACTS:

· Twining (defendant) refused to testify 

· Jury was instructed that they could find him guilty on the basis of his failure to testify against evidence that tended to incriminate him, where he did have the power to testify 

· NJ did not incorporate the privilege of exemption from self-incrimination in its constitution 

· Twining appeals, the 14th Amendment: claims the instruction to the jury was a denial of due process of law

ISSUE:

· Does the 14th Amendment incorporate provisions of the Bill of Rights that guarantee the right against compelled self-incrimination?

· Whether the exemption from self-incrimination is of such a nature that it must be included in the conception of due process

HOLDING:

· No  the privilege against self-incrimination was included in the first ten amendments (Bill of Rights) to the Constitution, but not considered a fundamental right under the 14th Amendment

· The argument that this privilege against self-incrimination is incorporated by the 14th Amendment’s Privileges and Immunities Clause, therefore applying to state action, fails: this privilege is NOT a fundamental right, privilege, or immunity of national citizenship  

REASONING:

· Exemption from testimonial compulsion is universal American law, generally regarded as a great privilege: 

· It’s not in the Constitution as originally adopted, but in the Bill of Rights and in some state constitutions   

· Exemption from self-incrimination is not ranked with the right to hearing before condemnation, the immunity from arbitrary power not acting by general laws, and inviolability of private property 

· The 14th Amendment DOES NOT incorporate the provision of the Bill of Rights that guarantee the right against compelled self-incrimination
NOTES:

· Twining expressly opened the door to USSC applying provision of the Bill of Rights to the states by finding them to be included (incorporated) into the Due Process Clause of the 14th Amendment 

· [Soon the Court began to use this door; Twining starts the incorporation debate]

· Gitlow v. New York (1925)USSC for the first time said the 1st Amendment’s protection of freedom of speech applies to the states through its incorporation into the Due Process Clause of the 14th Amendment

· Rejected the constitutional challenge to a state law that made it a crime to advocate the violent overthrow of the government by force or violence 

· Powell v. Alabama (1933)USSC found denial by the state of counsel in a capital case denied due process, thereby applying the 6th Amendment to the states in capital cases 

· Court held the Due Process Clause of 14th Amendment protects fundamental rights from state interference and that this CAN include Bill of Rights provisions

· “If this is so, it is not because those rights are enumerated in the first 8 amendments, but because they are of such a nature that they are included in the ‘conception of due process of law.’”

· In a capital case, “it is clear that the right to the aid of counsel is of this fundamental character”

The Debate over Incorporation

Once USSC found Due Process Clause of 14th Amendment protected fundamental rights from state infringement, there was major debate over which liberties are safeguarded:

· Total incorporationists
· Believe that ALL the Bill of Rights should be deemed to be included in the Due Process Clause 

· Selective incorporationists
· Believed that only SOME of the Bill of Rights were sufficiently fundamental to apply to state and local government

· Justice Cardozo: thought Due Process Clause included “principles of justice so rooted in the tradition and conscience of our people as to be ranked as fundamental” and that were “implicit to the concept of ordered liberty”

· Prudential rationale: allows each right to be examined individually, instead of incorporating all the Bill of Rights all in one sweeping ruling 

· Other Schools of Thought:

· Refined incorporation (some Yale professor)


· Some rights that belong to state, some belong to people

· Believes 14th Amendment applies to the rights that belong to people, not to the right belonging to the states 

· Total incorporation Plus

· Incorporation of the 14th Amendment plus any other rights that might exist

Palko v. Connecticut 

(USSC 1937)

HOLDING (Justice Cardozo):

· The Fifth Amendment right to protection against double jeopardy is NOT a fundamental right incorporated by the Fourteenth Amendment to the individual states.

· The right to trial by jury & immunity from prosecution are NOT of the very essence of a scheme of ordered liberty that belong to defendant as a citizen of the US

REASONING:

· *Cardozo’s standard: In order to be incorporated, the privilege/immunity in question must be:

· “Fundamental principles of liberty and justice which lie at the base of all our civil and political institutions” and “To abolish them is not to violate a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental” 

· Cardozo held the court should therefore gradually incorporate the Bill of Rights onto the States as justiciable violations arose, based on whether the infringed right met that test SELECTIVE INCORPORATION
Adamson v. California 

(USSC 1947)

*Selective incorporation of the Bill of Rights 

HOLDING:

· The 14th Amendment's Due Process Clause did NOT extend to defendants a Fifth Amendment right not to bear witness against themselves in state courts.

· The Due Process Clause 14th Amendment does NOT draw all the rights of the federal Bill of Rights under its protection (Palko)

· *Footnote  In Griffin v. CA, 1965, the SC overruled Adamson and held the DP Clause of the 14th Amendment was violated by a prosecutor's comments on a D's silence
CONCURRANCE (Frankfurter):

· Argues for selective incorporation
· *Thinks that to conclude the 14th Amendment is a summary of Bill of Rights would “tear up by the roots much of the fabric of the law in the States” and “deprive the States of opportunity for reforms in legal process designed for extending the area of freedom”

DISSENT (Black)

· Argues for total incorporation of the Bill of Rightsholding that 14th Amendment should be read as guaranteeing that “no state could deprive its citizens of the privileges and protections of the Bill of Rights”
Issue of Incorporation of the 14th Amendment:

· History: 

· Whether framers of 14th Amendment intend it to apply the Bill of Rights to the states

· Both total & selective incorporationists think that history supported their respective views 

· Federalism:

· Applying the Bill of Rights to states imposed a substantial set of restrictions on state and local governments (the selective incorporationists argument)

· Selective incorporationists argued based on federalism: the desirability of preserving state and local government from application of Bill of Rights

· Total incorporationists argued that federalism was not a sufficient reason for tolerating violations of fundamental liberties (total incorporationists argument)

· Judicial Role:

· Selective incorporationists denied their view allowed subjective choices by judges; argued that total incorporation would mean more judicial oversight of state and local actions, and thus less room for democracy to operate 

Current Law as to what is Incorporated

· Selective incorporationists prevailed in USSC decisions

· Totally incorporationists accomplished their objective goal, because the USSC has eventually found al provisions to be incorporation, one-by-one 

· Five provisions of the Bill of Rights never incorporated & do not apply to state governments:

· 2nd Amendment (right to bear arms):

· Courts have repeatedly upheld state/local gun control because 2nd Amendment does not apply  

· 3rd Amendment (right to not have soldier quartered in person’s home):

· A case concerning this has never reached USSC; but Court would likely find it applies to states

· 5th Amendment (right to grand jury indictment in criminal cases):

· States need not use grand juries, can choose alternatives 

· 7th Amendment (right to jury trial in civil cases):

· States can eliminate juries in some of even all civil suits without violating the US Constitution

· 8th Amendment (prohibition of excessive fines):

· Court has never rules whether this is incorporated 

· The remaining Amendments (1st, 4th, 6th, 9th, and 10th) of Bill of Rights are deemed incorporated 

· The Bill of Rights still applies only to the federal government: Barron has never been explicitly overruled 

Duncan v. Louisiana 

(USSC 1968)

· Does the 14th Amendment guarantee a right of jury trial in all criminal cases which, were they to be tried in federal court, would come within the 6th Amendment’s guarantee?

HOLDING (Black):

· Yes  Trial by jury in criminal cases is fundamental to the American scheme of justice, and the 14th Amendment’s guarantee of a right of jury trial in all criminal cases, were they to be tried in federal court, comes within the 6th Amendment’s guarantee

CONCURRANCE (Black, Douglas joining)

· Both total and selective incorporation of the Bill of Rights are to be preferred to assigning no settled meaning to the term “due process” as this will shift from time to time in accordance with changing theories 

· Black says he has “never believed that under the guise of federalism the States should be able to experiment with the protections afforded our citizens through the Bill of Rights”—believes the protection of fundamental rights trumps federalism 

*When a case involves a state or local violation of Bill of Rights Provision, it involves that provision as applied to the states through the Due Process Clause of the 14th Amendment *

The Content of Incorporated Rights

If a provision of the Bill of Rights applies to the states, is its content identical as to when it is applied to the federal government, or does the Bill of Rights Provision apply “jot for jot”?

· *Essentially, except for requirements of 12-person jury and unanimous verdict, the Bill of Rights provisions that are incorporated apply to the states exactly as they apply on federal government 

VI. Economic Substantive Due Process

Questions to consider:  What does the word “liberty” in the Due Process Clause mean?  What constraints, if any, exist on a judge’s ability to interpret the term?  How should the Court treat evidence of special interest activity during the legislative process?  Is such evidence of any constitutional significance, and if so, why?  Why footnote 4 in Carolene Products is widely regarded as the most significant footnote in Supreme Court history?  How should the Court deal with political fallout from its rulings?  Is it appropriate for the Court to respond by altering its doctrinal approach?

a. The Lochner Era

Procedural Due Process: 

· Procedural due process: taking of life, liberty, or property without adequate procedures

· What process does the government have to give you if it wants to take away your life, liberty, or property

Substantive Due Process: 

· Substantive due process: states cannot act to affect certain rights

· State legislation affecting fundamental rights subject to review similar to strict scrutiny

· Applies only to fundamental rights

· What does the term “liberty” in the Due Process Clause actually mean, and what constitutes a good reason for the government to take away “liberty”

· Giving substance to the word “liberty”

· Body of doctrine concerning what the word “liberty” means 

· Court’s examination of substantive due process:

· First: Court examine the ends of the legislation: what is the purported reason for the government passing a certain law

· Second: the court will inquire into the relationship between the ends (the purported reason/goal for the law) and the means (how the law achieves that objective/goal) 

Lochner v. New York 

(USSC 1905) pg. 526

*not good law bitches

FACTS:

· NY enacted the Bakeshop Act: maximum hours law; prohibited individuals from working in bakeries for more than ten hours per day or sixty hours per week; purported purpose is public health
· Lochner argued the law was unconstitutional based on the Due Process of 14th Amendment
· He argued the "right to free contract" was one of the rights encompassed by substantive due process.
ISSUE:

· Where state law is concerned and protection of the Constitution is sought, issue  is this a fair exercise of the police power of the state, or an unreasonable interference with the right of the individual to his personal liberty

HOLDING (5-4):

· NY’s regulation of the working hours of bakers was NOT a justifiable restriction of the right to contract freely under the 14th Amendment’s guarantee of liberty

· Unconstitutional: the law is not a health law, but rather an illegal interference with the rights of individuals, both employees and employers, to make contracts regarding labor upon such terms as they think best 

REASONING:

· There is a limit to the valid exercise of police power by the states, otherwise the 14th Amendment would have no efficacy and the legislatures of the state would have unbounded power:

· If the act is within the power of the state, it is valid

· But the question remains: is it within the police power of the state, which is answered by the Court
· TEST  Is this a fair, reasonable, and appropriate exercise of the police power of the state, or is it unreasonable, unnecessary, and arbitrary interference with the right of the individual to his personal liberty
· This law has nothing to do with health, safety, morals, welfare of the public; the public is not affected at all by this law   The law must be upheld, if at all, if it affects the health of bakers; the limitation of the hours of labor does NOT come within police power

· Conflict of powers: between the state to legislate or the right of the individual to liberty of person and freedom of contract 

· The law does not relate to its purported purpose of public health, and is not within the state police power—the law is invalid

· *Court effectively restricts government ability to act in the economic sphere

DISSENT (Holmes):

· Believes the word “liberty” in 14th Amendment is perverted when it is held to prevent the natural outcome of a dominant opinion, unless a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and law
· Accusing Majority of imposing their own personal preferences in the opinion:  “The Constitution is not intended to embody a particular economic theory, whether of paternalism and the organic relation of the citizen to the state or of laissez faire”  Lochner-izing
· It is settled that state constitutions and law may regulate life in many ways that legislatures may find tyrannical and injudicious

DISSENT (Harlan):

· Police power is nor marked by boundaries; the power extends to the protection of the lives, the health, and the safety of the public against the injurious exercise by any citizen of his own rights 

· Substantive argument: Harlan contended that it was "plain that this statute was enacted in order to protect the physical wellbeing of those who work in bakery and confectionery establishments" 

· Should not presume that the state of NY acted in bad faith, or without due deliberationthinks the USSC should have deferred to NY Legislature's judgment that long working hours threatened the health of bakery employees
LOCHNER TAKE AWAY

· Liberty of contract  using Due Process to establish liberty of contract is not explicit in the Constitution 

· Clearly used “liberty of contract” under Due Process Clause to limit government economic  
· Neutrality principle  notion that government should remain neutral within the private sphere; not the job of state legislature to pick winners when question of wealth redistribution arise in a given situation 

· Neutrality = non-interference with economics

· Over next three decades, Court followed Lochner and found many state law unconstitutional as interfering with freedom of contract; almost 200 state laws found unconstitutional violating Due Process & 14th Amendment 

Three themes from Lochner:

· 1. Freedom of contract was a right protected by the Due Process Clause of the 5th and 14th Amendment

· 2. Government could interfere with freedom of contract only to serve a valid police purpose of protecting public health, public safety, or public morals

· 3. The judiciary would carefully scrutinize legislation to ensure that it truly served such a police purpose 

Maximum Hours Laws (pg. 533)

· Lochner held unconstitutional state law setting maximum hours for bakers

· Held there had to proof that a law was closely related to advancing public health, safety, or morals

· Distinguished from Holden v. Hardy (1898) where Court upheld max hours law for coal miners, seeking to protect the health of miners

· Muller v. Oregon (1908)

· Court upheld maximum hours law for women

· “Brandeis brief”—wrote 113 page brief detaining women’s reproductive health required limiting non-domestic work; used social science data to demonstrate the need for a particular law

Muller v. Oregon (USSC 1908)
· Oregon legislature passed an act that no female shall be employed in any mechanical establishment, factory, or laundry more than 10 hours a day

ISSUE The constitutionality of the Oregon statute so far as it affects the work of a females

HOLDING:

· Unanimous opinion in Muller to uphold the Oregon regulation  the Court did not overrule Lochner, but instead distinguished it on the basis of "the difference between the sexes."
· Max hour laws for women are constitutional; the right to contract for females is subject to limited protection under the 14th Amendment 

REASONING:

· Ample evidence of the health reasons for limited the number of hours for women 

· Women’s physical structure & maternal functions place her at a disadvantage in struggle for subsistence “she is not an equal competitor with her brother”

· The limitations which this statute places on women’s right to contract (and thus 14th Amendment protection) are accepted as for her own good, and for the good of society

· “She is properly placed in a class by herself, and legislation designed for her protection may be sustained, even when like legislation is not necessary for men and could not be sustained.”

Adkins v. Children’s Hospital

(USSC 1923)

· District of Columbia passed an act in 1918 which fixed the minimum wages for women and children 

ISSUE:

· Do exceptional circumstances exists to constitutionally infringe women’s freedom of contract within the guarantees of the Due Process Clause of the 5th Amendment 

HOLDING:

· Minimum wage law are unconstitutional: violated the Due Process right to contract freely, as protected by the 5th Amendment (because it’s DC)

REASONING:

· “Freedom of contract is the general rule, and restraint the exception, and the exercise of legislative authority to abridge it can be justified only by the existence of exceptional circumstances.”

· Court opinion held previous decisions (Muller) did NOT overrule Lochner protecting freedom of contract:
· Muller about max hours; this case addressed a minimum wage  Court says this issue is distinguishable
· The legislation in fixing hours or conditions of work for women has been allowed
· The statute purportedly was for “protecting morals”  Court said the relation between earnings and morals is not capable of standardization and the statute is without basis 

VII. Economic Substantive Due Process

Demise of the Lochner Era

· Political Pressure:

· FDR wins 1936 election, wants to take Constitution from the Court and make it a “layman’s contract”

· Court-packing statute—would allow FDR to expand Justices 

· FDR argues majorities have accepted his New Deal legislation and it’s time the Court goes along with it

· Intellectual Pressure:

· Legal realism: questions the idea that government is neutral 

· Challenge the idea that law and politics are distinct 

· Economic Pressure:

· The Great Depression

Nebbia v. New York (USSC 1934)
FACTS/PROCEDURE:

· NY established a Milk Control Board that was empowered to set maximum and minimum retail prices
· Board set the price of a quart of milk at nine cents, price reflected the then-current market price, and the purpose of this order was to prevent price-cutting due to a milk surplus, due to Depression
· Nebbia argued the statute violated the Equal Protection Clause and Due Process Clause of the 14th Amendment.

HOLDING (Justice Roberts):

· In absence of other constitutional prohibitions, the Due Process Clause does NOT prohibit a state from enacting economic policies to further the public good, so long as the policy is not unreasonable or arbitrary

· Court moves towards a more lax review of economic state legislation

· Increased allowance of state legislatures to infringe on the right to contract

REASONING:

· Court began by examining the legislative intent of the statute in question (“the ends”):
· Effects of the Great Depression on milk prices; milk industry requires safeguards in production and handling for human consumption, which adds to the price of milk

· Then examines the state Board interference of use of property and making of contracts (“the means”):
· The use of property and making of contracts are normally matters of private concern, but where citizens use property to the detriment of societycan be regulated to promote general welfare 

· Neither the 5th nor 14th Amendments prohibit governmental regulation for the public welfare:
· Only direct the process by which such regulation occurs  *TEST “demands only that the law shall not be unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained”
Economic Substantive Due Process Since 1937: Pressures for Change

· Mid-1930s, there was great pressure to abandon the laissez-faire philosophy of the Lochner era; to abandon the assumption that freedom of contract & related property rights were natural individual liberties 

· West Coast Hotel signaled the end of economic substantive due process 

West Coast Hotel Co. v. Parrish (USSC 1937)
*end of Lochner Era 

ISSUE  The Constitutional validity of the minimum wage law of the state of Washington 

HOLDING:

· Upheld the constitutionality of Washington state’s minimum wage legislation
· Overturned Adkins v. Children's Hospital (1923)
REASONING:

· *State legislature is going to be given deference in situations such as wages
· One year after West Coast Hotel, USSC reaffirmed its holding and the new policy of judicial deference to government economic regulations

· Called into question the close division of the Adkins court, the economic conditions which have since supervened, and the reasonableness of the exercise of protective power of the state 

· What is “liberty” and “due process” “Liberty under the Constitution is thus necessarily subject to the restraints of due process” and due process is “regulation which is reasonable in relation to its subject and is adopted in the interest of the community”
· Textual argument: acknowledges Constitution does not mention “freedom of contract”, but it does speak of liberty: 

· Prohibits the deprivation of liberty without due process of law, but that deprivation is not an absolute and uncontrollable liberty

· “Liberty in each of its phases has its history and connotations”

· It is liberty in a social organization which requires the protection of law against the evils which threaten health, safety, morals and welfare 

NOTES:
· From 1937 on, for purposes of the 14th Amendment, the legislature is entitled to a presumption of constitutionality  the Rational Basis Test; cases hinge on exceptions to that presumption of constitutionality

· Presumption of constitutionality is the biggest thing coming out of this Lochner era: the Court is not going to be in the business, at least in the economic era, of second-guessing the legislatures
· The Court is recognizing that when legislatures intervene in the bargaining process, there might be legitimate reasons why a legislature would pick one side over the other 

· Real threat here to the idea of neutrality 

· The legislature is going to be entitled to deference on these issues and the court is not going to spend a lot of time guessing on what the legislatures are doing 

· Issues coming up:

· Why a presumption of constitutionality?

· Why not a presumption of liberty

· Are there situations where the presumption should not apply?  

· Social v. economic legislation

· What does someone challenging legislation have to do to overcome the presumption of constitutionality?

U.S. v. Carolene Products Co. (USSC 1938)
FACTS/PROCEDURE: 

· Filled Milk Act of 1923 prohibits shipment in interstate commerce “filled milk” 

· Carolene Products violated act; shipped in interstate commerce packages of “Milnut” 

ISSUE: 

· Whether the Filled Milk Act infringes the Fifth Amendment

HOLDING (Stone): 

· Prohibition of shipment of Carolene’s product in interstate commerce does not infringe the 5th Amendment.

REASONING:

· Court showing post-Lochner deference to the Legislature  

· All the considerations were presented to Congress and the issue was at least debatable whether commerce in filled milk should be regulated or not, and Congress decided

· Court says that decision was for Congress, and neither a finding of a court arrived at by weighing the evidence, nor the verdict of a jury can be substituted for it

· There’s an assumption that regulatory legislation affecting ordinary commercial transactions rests upon some rational basis within the knowledge and experience of the legislators  

· Court is saying there’s now an assumption that the legislature had a rational basis for enacting a law

Footnote 4:

· Introduced the idea of levels of judicial scrutiny
·  “There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the 10th Amendment”
· There may be exceptions to the presumption of Constitutionality for state legislation

· These may call for “more searching judicial inquiry”

· Presumption may be disregarded in following areas and require more stringent scrutiny:

· 1. Legislation with barriers to explicit provisions of the 1st Amendment 

· 2. Legislation that restrict political processes

· Right to vote

· Restraints on the dissemination of information

· Interferences with political organizations

· 3. Legislation directed at discrete & insular minorities 

· Even after "perfecting the political process," there may be discrete and insular minorities who are still not protected by the political process and are somehow disadvantaged.  And when these groups are disadvantaged, that might be a situation where the court can step in and this deference to the legislatures might not apply.
· Review of statutes with directed at particular religious or racial minorities


· May impede these groups to gain the powers of self-governance 

· “Discrete & insular” 

· Discrete: group is obvious to observers, easily-identifiable; can’t assimilate; must become politically organized to achieve things

· Insular: somehow set apart from society; provides an organizational advantage because they are internally cohesive

· But what about diffusive groups with combos of anonymity & diffusive:

· Homosexuals: anonymous & insular

· The poor: discrete & diffusive 

· Women: discrete & diffusive 

VIII. Economic Substantive Due Process

C. Economic Substantive Due Process since 1937

Economic Substantive Due Process Since 1937:

· Since 1937, not one state or federal economic regulation has been found unconstitutional as infringing liberty of contract as protected by the Due Process Clauses of the 5th & 14th Amendments 

· Courts made it clear that economic regulations—law regulating business and employment practices—will be upheld when challenged under the Due Process Clause so long as they are rationally related to a legitimate government purpose Rational Basis Test:
· Purpose can be any goal not prohibited by the Constitution (any conceivable purpose is sufficient)

· The government purpose need not be proven as the objective of the legislation 

· Any conceivable purpose is sufficient

· The law only need seem to be a reasonable way of attaining the end: it need not be narrowly tailored to achieving the goal 

Williamson v. Lee Optical of Oklahoma, Inc.(USSC 1955)
· OK law forbids opticians from fitting or duplicating lenses without a prescription.  Government trying to put to opticians out of business in favor of optometrist/opthamologists losing business. Perhaps lobbying from optometrists persuaded lawmakers to pass the law

· Purported purpose of the law was the health and welfare of people

HOLDING:
· The Court held that state laws regulating business will only be subject to rational basis review, and that the Court need not contemplate all possible reasons for legislation

REASONING:

· It is for the legislature, not the Courts, to balance the advantages and disadvantages of the new requirement:

· Court went through the legislative possibilities of why the law was reasonable; but never specifically stated what the purposes was

· Court’s  standard for determining whether a law survives a Due Process challenge: 
· "...the law need not be in every respect logically consistent with its aims to be constitutional.  It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.”
· Post-Lochner sentiment  “The day is gone when this court uses the Due Process Clause of the Fourteenth Amendment to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought.”
TAKE-AWAYS FROM OPTICAL CASE:

· Minimal protection for economic liberty under the Due Process Clause

· Pushed into either the Contracts Clause (Article I) or Takings Clause (Amendment 5)

· States can act for any purposenot just health, safety, morals

· The court is not going to conduct an in-depth review for these issues: presumption of constitutionality

Punitive Damages and Due Process

· Recent cases involve the USSC invalidating large punitive damage awards as violating due process 

· These cases are economic substantive due process: the Court using the DP Clause to declare unconstitutional a government action, here by state courts, as not sufficiently justified 

BMW of North America, Inc. v. Gore (USSC 1996)
· TEST for whether excessively high punitive damages unconstitutionally violate Due Process clause

THE TEST  only when an award is “grossly excessive” in relation to a state’s legitimate interests in punishment and deterrence does it enter the zone of arbitrariness that violates the DP Clause

· 1. Identify the state interests that a punitive award is designed to serve

· 2. Receiving Fair Notice of the conduct that will subject defendant to punishment and of the severity of the penalty the state may impose

· 3. Determining the reasonableness of a punitive damages award 3 GUIDEPOSTS
· 1. Degree of Reprehensibility of D’s conduct

· 2. Ratio of the punitive damages award to the actual harm inflicted on P

· Whether there’s a reasonable relationship btwn the punitive damages award and the harm likely to result from the D’s conduct as well as the harm that actually has occurred

· 3. Sanctions for Comparable Misconduct  comparing the punitive damages award and the civil or criminal penalties that could be imposed for comparable misconduct

State Farm Mutual Automobile Ins. Co. v. Campbell (USSC 2003)
· Whether an award of $145M in punitive damages, where full compensatory damages are $1M, is excessive and in violation of the Due Process Clause of the 14th Amendment. 

HOLDING:

· (Kennedy) Unconstitutional.  It was error to reinstate the $145M in punitive damages. 

REASONING:

· From BMW v. Gore, must look to 3 guideposts. 

· Applying these guideposts in light of the large compensatory award given the award of $145M was neither reasonable nor proportionate to the wrong committed.

Philip Morris U.S.A. v. Williams (USSC 2007)  [Supplement 83 – 88]

· Is the Jury awarded compensatory damages of about $821,000 ($21,000 economic and $800,000 non-economic) and $79.5M in punitive damages constitutional?

HOLDING: 

· Constitution’s DP clause forbids a State to use a punitive damages award to punish a D for injury it inflicts upon non-parties or those whom they directly represent. 

REASONING:

· Punishing for injuries to a non-party adds a standard-less dimension to the equation. The jury is left to speculate. 

· No authority supporting use of punitive damages awards for the purpose of punishing a D for harming others.  
IX. The Progressive Period: Amendments 16, 17, 18, and 19   

Questions:  How might the adoption of the 19th Amendment impact your interpretation of the Equal Protection Clause?  Should it have any impact at all?  Do either the 18th or the 19th Amendments violate Article V?  Can Congress impose a time limit on an amendment’s ratification by the states?  Do either of the amendments impermissibly infringe on areas of traditional state power? 

· Nationalism  each amendment expands the scope of federal power to the detriment of the states

· Equality  designed to equalize power-arrangement across the US

· Role of Social Movement  highlight the role of social movements (Women’s Suffrage; Prohibition); ordinary people making demands based on what they think the Constitution should mean and asserting it through the Article V Amendments process

16th Amendment: Federal Income Tax

“The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.”

· Article 5 being used to directly overturn a decision by the Supreme Court 

· Expanded scope of national power—Congressional empowerment provision 

· Trend towards equalization and equality: tax rich people in rich states more heavily in poor people in poor states

17th Amendment: Direct Election for Senators 

“The Senate shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote.  The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.  When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, that the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.  This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution.”

· The 1787 Constitution assigned the election of senators to state legislatures.

· Senators no longer accountable to state legislatures; may begin to adopt legislation that the state legislators may not like 

· Direct election decreases bribery and corruption (in theory yo)

· Minimized monopolies power in election process 

· Senators have enhanced legitimacy because they are voted by the people

· *Keep the 17th amendment in mind when reading more recent cases dealing with federalism and about the extent to which Congress should be trusted to give due weight to the legitimate interests of states as states.

18th Amendment: Prohibition 

“Section 1: After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

Section 2: The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.

Section 3: This article is inoperative unless it is ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.”

· Function of large-scale social movement 

· Only amendment to be formally repealed via the 21st amendment (1933) as one of the first acts of the New Deal

· One important feature was its bold assertion of national authority.

19th Amendment: Women’s Suffrage

“The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.  Congress shall have power to enforce this article by appropriate legislation.”

· *Most democratizing event in history in terms of sheer number of people affected

· Impose national standards on areas that have been controlled by the states 

· Suffragists argued that women’s continuing subordination both within the public sphere and within the family demonstrated that men could not and would not represent women’s interests fairly.

· Several state supreme courts held that the 19th guarantee of political equality for women also gave women the right to hold public office and serve on juries.

· Other courts construed the 19th as strictly as affecting only the right to vote.

One of the attributes that links these Progressive Era amendments is that they have not generated much litigation
· These amendments have produced very little in the way of imaginative thought that might use them as the basis for more general arguments

· By the 1930s, courts had essentially forgotten the 19th as a constitutional source for women’s equality rights

· Thus, when feminists challenged a variety of jury-exclusion rules in the 60s and 70s the basis was the equal protection clause of the 14th rather than the 19th.

X. The Contracts Clause

Questions:  To what extent should the social impact of/ popular reaction to, a law impact its constitutionality?  Doesn’t the text – or historical evidence – provide sufficient support for a different outcome in Blaisdell?  How broadly should courts apply the “police power” exception to Contracts Clause?  Do you agree with the standard of review the Court has applied to Contract Clause cases?

The Contracts Clause:

Article I, § 10: “No State shall enter into any treaty, alliance, or confederation…pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts.”

Class Notes

· Both the Contracts Clause and Takings Clause are indications that the Framers were worried about economic liberty—that it mattered to some extent in thinking of Constitutional design 

The Contracts Clause

· Contracts Clause was motivated by a desire to prevent states from adopting laws to help debtors at the expense of creditors

· The Framers were concerned that in times of recession or depression, state legislatures might adopt laws to protect debtors unable to pay what was owed.  

· Goal was to protect creditors, but also encourage credit by assuring lenders they would be repaid.

· This provision applies only if a state or local law interferes with existing contracts:

· It does not limit the ability of government to regulate the terms of future contracts  it applies only if the state or local government is interfering with performance of already existing contracts

· The Contracts Clause does NOT apply to the federal government:

· Challenges to federal interference with contracts must be brought under the Due Process Clause where they will receive the deferential rational basis review.

History of Applying the Contracts Clause:

· During the Lochner era, from 1897 to 1937, Contracts Clause was made superfluous by the court’s protection of freedom of contracts under the Due Process clause.

· The freedom of contracts protected under Due Process limited both government regulation of future contracts and government interference with existing contracts.  

· Because the Contracts Clause only applies to existing contracts, the Court’s use of Due Process to protect freedom of contracts subsumed the content of the Contracts Clause.

· Modern Use of the K clause began in 1934.

Home Building & Loan Assn. v. Blaisdell   

*essentially rendered the Contracts Clause as being completely ineffective 

 (USSC 1934)    p.559

FACTS:  MN passed a Mortgage Moratorium Law: provided that during the emergency declared to exist, relief may be had through authorized judicial proceedings with respect to foreclosures of mortgages, and execution of sales, of real estate; that sale may be postponed and periods of redemption may be extended.

· During the Great Depression, MN authorized county courts to extend the redemption period from foreclosure sales “for such additional time as the court may deem just and equitable.”

· Home Building & Loan appealed that the MN act violated Article I, § 10 and Due Process/Equal Protection of the 14th Amendment; argued the contract was valid and the state can’t interfere 

ISSUE: 

· May a state change the existing contractual obligations between 2 private parties?

HOLDING: 

· Reservation of reasonable exercise of state’s protective power is read into all contracts.

· The MN statute is constitutional: does not violate the contract clause of the Constitution; whether the legislation is wise/unwise as matter of policy is a political question and not addressed by the court

THE STANDARD  ** Laws that intended to regulate existing contractual relationships must have a legitimate end and the means taken have to be reasonable and appropriate to that end. (a deferential standard to legislatures)

· The means  The date is just being delayed, the state isn’t refusing to enforce these contracts

· The ends  it’s for the protection of a basic interest of society (protecting poor people)

· (1) An emergency existed in MN which furnished a proper occasion for the exercise of the reserved power of the state to protect the vital interests of the community
· (2) The legislation was addressed to a legitimate end; i.e., for protection of a basic interest of society.
· (3) In view of the nature of the contracts in question (valid mortgages), the relief afforded and justified by the emergency could only be of a character appropriate to that emergency

· (4) The conditions upon which relief is granted do not appear to be unreasonable

· (5) The legislation is temporary in operation.

REASONING:

· Emergency does not increase constitutional power, nor diminish constitutional restrictions, but may, however, furnish occasion for exercise of power possessed
· The Constitutional question presented in time of emergency is “Whether the power possessed embraces the particular exercise of it in response to particular conditions”

· Whatever is reserved of State power must be consistent with the fair intent of the constitutional limitation of that power: the power must not be construed to destroy limitations, not to destroyed reserved power 

· Brings up McCullough, “It is a Constitution we are expounding” (Marshall)
· “When we are dealing with the WORDS of the Construction, we must realize that they have called into life being the development of which could not have been foreseen completely by the most gifted of its begetters…the case before us must be considered in the light of whole experience and not merely in that of what was said 100 years ago”

Hypothetical Dissent:

· There should NOT be state laws that regulate existing contractual relationships between private parties due to the freedom of contract (Due Process, 14th Amendment) and 

· The state shouldn’t have the power, even in a state of emergency, to infringe a Constitutionally-given right

· Disagrees with the parallels given by the Majority equating a natural/physical state of emergency with the “emergency of the economy”  a stricter level of scrutiny for emergencies that are “economic”

· Majority was too broad in its definition of “emergency”

· Does violate the Contract Clausedisagree with the structural argument by the Majority

· Textual argument: nothing about State’s “reserved power” in the Contract Clause

TAKEAWAY:

· Blaisdell court is a complete, blatant disregard for a clause of the Constitution 

· If you believe that this case is wrongly decided, then that may mean you think the Lochner Era was a "good" era. Doni playing devil's advocate.

· Note: from this point on, Takings Clause was more effective than Contracts Clause arguments

US Trust Co. v. NJ    

*One of two cases post-Blaisdell that USSC overturned legislation based on Contracts Clause

(USSC 1977)  

FACTS: 

· 1962 statutory covenant between NJ and NY about Port Authority of NY and NJ to subsidize rail transportation

· Then 1974 a NJ statute (with a concurrent NY statute ) retroactively repealed the 1962 covenant

PROCEDURE:

· Appellant, as a trustee for and as a holder of Port Authority bonds, brought suit:

· Claimed the 1974 NJ statute impaired the obligation of the States' contract with the bondholders in violation of the Contract Clause 

· The lower courts held it was a reasonable exercise of NJ’s police power and was not prohibited by the Contract Clause; NJ could validly decide when funds were better used for mass transit purposes 

ISSUE: 

· Does the Contract Clause prohibits government interference with government contracts

· May a state decide its funds are more needed for other purposes than to pay its contractual obligations?

HOLDING: 

· Contract Clause prohibits the retroactive repeal of the covenant between NY and NJ.  A state cannot refuse to meet its obligations merely because it would rather spend funds on more important programs.

REASONING: 

· **Level of ScrutinyWhen a State impairs the obligation of its own contract, the reserved powers doctrine has a different basis, a HIGHER crutiny:

· Complete deference to legislative assessment of reasonableness and necessity is NOT appropriate because the State’s self-interest is at stake 

· Mass transit, energy conservation, environment are all issues of legitimate public concern—BUT “A State CANNOT refuse to meet its legitimate financial obligations simply because it would prefer to spend the money to promote the public good rather than the private welfare of its creditors”

· Standard: An impairment of contract of a government or private contract) one can only be upheld if it is both reasonable and necessary to serve an important public purpose
· Not necessary Total repeal of the 1962 covenant was not essential because the States' plan could have been implemented with a less drastic modification of the covenant and could have been done without modifying the covenant at all 

· Not reasonableon the basis of the need for mass transportation, energy conservation, and environmental protection, since the 1962 covenant was adopted with knowledge of such concerns. 

DISSENT (Justices Brennan, White, Marshall): 

· Lawful exercise of the state’s police powers take precedence over private rights

· Thinks Majority misuses Contracts Clause
· Counter-majoritarian difficulty:  State representatives are supposed to stay responsive to the needs and desires of the people; must be assured that legislators will not be automatically bound by past policies  

· Historical argument:  Framers of the Constitution conceived of the Contracts Clause as protection for economic transactions entered into by purely private parties—not obligations involving the State itself 

CONTRACTS CLAUSE TAKEAWAY

· Only applies to States, not to Congress

· Only applies to existing contracts

· 3 questions:

· Is there a “substantial impairment” of a contractual relationship

· Does it serve a “significant and legitimate purpose”

· Are the means used by the law reasonably related to that “significant and legitimate” purpose

· Very easy standard for States to meet—lots of deference to States for the Contracts Clause

· Higher scrutiny for laws that impair obligations of contracts where the State is a party (US Trust v. NJ)

XI. Equal Protection:  Introduction and the Rational Basis Test

Questions:  Does the rational basis test grant too much deference to legislative decision-making?  Do you think Beazer was correctly decided?  How does the Court define “equal treatment?”  What methodology should the Court use to determine whether a government purpose is illegitimate?  Is the Court actually applying rational basis scrutiny in some of these cases?  Why shouldn’t negative attitudes towards a group constitute a legitimate basis for government action?  

Framework for Equal Protection Analysis

All equal protection issues face three questions:

1. What is the classification?

2. What level of scrutiny should be applied?

3. Does the particular government action meet the level of scrutiny?

Question 1: What is the classification?

· Equal protection analysis must always begin by identifying HOW the government is distinguishing among people

· In order to prove existence of classification, need to either show it exists on the face of the law or demonstrate that a facially neutral law has a discriminatory impact AND a discriminatory purpose

· Facially discriminatory law  where the law in its very terms draws a distinction among people based on a particular characteristic 

· Facially neutral law  where the law has a discriminatory impact/effect from its administration 

· Discriminatory impact alone is not enough to prove racial/gender classification: must also have proof that there was a discriminatory purpose behind the law

Question 2: What is the appropriate level of scrutiny?

· Strict scrutiny the law is unconstitutional unless it is "narrowly tailored" to serve a "compelling" government interest”; there cannot be a "less restrictive" alternative available to achieve that compelling interest.
· Discrimination based on race; national origin; against aliens 

· Law is upheld if is proven necessary to achieve a compelling government purpose

· Government must show that it cannot achieve its objective by any less discriminatory alternative 

· Government has the burden of proof 

· If a law infringes on a fundamental right, Court will used strict scrutiny under the Equal Protection Clause to analyze the discrimination 

· *Strict scrutiny is usually fatal to the challenged law 

· Intermediate scrutiny  law is unconstitutional unless it is "substantially related" to an "important government interest.”
· Discrimination based on gender; against non-marital children

· The government’s purpose need not be “compelling” (strict scrutiny), but an “important” objective

· The means used to achieve the important government objective must have a “substantial relationship” to the ends being sought 

· Government has burden of proof 

· Rational Basis Test  the law is constitutional so long as it is "reasonably related" to a "legitimate government interest.”
· Minimum level of scrutiny 

· The government’s objective need only be something the government may legitimately do

· Challenger has the burden of proof 

· Rational basis test extremely deferential to the government 

· Rarely are laws held unconstitutional for failing to meet Rational Basis Test

· Other factors in considering level of scrutiny: 

· Immutable characteristics:

· Warrant higher scrutiny because it is unfair to penalize a person for characteristics a person did not choose and that the individual cannot change

· Race, national origin, gender, marital status of one’s parents 

· Political Process Protection:

· Court considers the ability of a group to protect itself through the political process 

· Those groups underrepresented in political offices (women; aliens)

· History of Discrimination:

· The likelihood that the classification represents prejudice as opposed to a permissible government interest 

· I.e., race virtually never an acceptable justification for government action

Question 3: Does the government action meet the level of scrutiny?  [fit analysis]

· Court evaluates both the law’s ends and its means

· USSC often focused on the degree to which a law is underinclusive and/or overinclusive 

· Underinclusive law does not apply to individuals who are similar to those to whom the law applies

· Laws are often underinclusive to proceed “one step at a time” in the government achieving its objective

· Overinclusive law applies to those who need not be included in order for the government to achieve its purpose; law unnecessarily applies to a group of people

· Overinclusive/underinclusive are used by the Court to determine whether the means (the law) meet the government’s ends (the objective of the law)

SEE CHART NEXT PAGE

The Protection of Fundamental Rights under Equal Protection

· Court uses equal protection analysis in these cases to avoid substantive due process (bad connotations from Lochner era)

· The effect is the same whether it is a fundamental right under the Equal Protection Clause or under the Due Process clausegovernment infringements are subject to strict scrutiny 
	
	When Law has Classification  Based On…
	Government’s Obejective 
	Upheld as Constitutional 
	Burden of Proof
	Notes


	Strict Scrutiny
	Race; National origin; Aliens Religion  
	Compelling

government purpose
	When the classification is narrowly tailored to achieve a compelling government purpose
	Government show that it cannot achieve its objective by any less discriminatory alternative
	Usually fatal to challenged law

	Intermediate Scrutiny 
	Gender; against non-marital children
	Important government purpose
	When law has “substantial relationship” to the ends being sought 


	Government 
	

	Rational Basis Test
	Everything not subject to strict or intermediate scrutiny
	Legitimate government purpose 
	It is rationally related to a legitimate government purpose 


	Challenger 
	Laws rarely held un-constitutional for failing to meet rational basis test




*Although the Court speaks in terms of these three tiers of review, there is arguably a spectrum of standards; consider the range of definitions and applications of the levels of scrutiny 

THE RATIONAL BASIS TEST

Introduction 

· Always two questions:

· 1. Does the law have a legitimate purpose?

· 2. Is the law rationally related to achieving the legitimate purpose?

· The test has its origins in the means-ends test used in McCulloch v. Maryland (1819)

· Court has held a law should be upheld if it is possible to conceive of any legitimate purpose for the law, even if it was not the government’s actual purpose
· The Rational Basis test applies not only to federal government, but also to state/local government via the 14th Amendment 

ISSUES:

· Is this appropriate deference to the legislative process or rather undue judicial abdication?

· Court has made it clear it will defer to government economic and social regulations UNLESS they infringe on a fundamental right or discriminate against a group that warrants special judicial protection 

· Proper judicial restraint: Court allows other branches of government to make decisions except in areas where there is reason for heightened judicial scrutiny 

· Danger: allowing unfair laws to stand only because a conceivable legitimate purpose can be identified 

Tolerance for Underinclusiveness under Rational Basis Test

· Underinclusive laws raise the concern that the government has enacted a law that targets a particular politically powerless group, or exempts those with more political clout

· Some substantial underinclusiveness is allowed because the government may take “one step at a time” in addressing a purpose

Railway Express Agency, Inc. v. New York (USSC 1949)
FACTS:

· NY law said “No person shall operate an advertising vehicle…”; exception if you own the vehicle and company that the vehicle is advertising 

ISSUE:  

· Does a regulation, which prohibits general advertisements on vehicles while allowing advertisements of products sold by vehicle owners, violate equal protection?  NO.

HOLDING:  

· The NYC law satisfies the Rational Basis Test.  

REASONING:

· Government’s purpose for the law  public safety in the streets; traffic problem; drivers and pedestrians getting distracted by advertisements on trucks

· Railway Express’s argument  Unequal treatment on the basis of a distinction between advertisements of products sold by the owner of the truck vs. general advertisements is not justified by the aim and purpose of the regulation (the means and the ends don’t rationally relate)

· Railway argues that the classification which the regulation makes has NO RELATION to the traffic problem since a violation turns not on what kind of advertisements are carried on trucks but on whose trucks they are carried.

· Court says Railway’s argument is a “superficial way” of analyzing the problem

· Court guesses what the local authorities may have concluded for their justification of the law  showing lots of deference to the local government

· Equal protection should be answered by practical considerations based on experience  Court says it’s fine that NYC chose to eliminate this kind of distraction but didn’t touch a different category such as the “vivid displays in Times Square”

CONCURRENCE (J. Jackson):

*Jackson’s concurrence is one of the clearest arguments for meaningful Rational Basis review under equal protection

· ORIGINALIST ARGUMENT  The Framers knew, and we should not forget today, that there is no more effective practical guaranty against arbitrary and unreasonable government than to require that the principles of law which officials would impose upon a minority must be imposed generally

· Any regulation that would apply to ALL of this advertising (the major newspaper trucks included) would require much clearer justification in local conditions to enable its enactment than does some regulation applicable to just a few (like the law being challenged here)

· Thus, it is way more likely to find arbitrariness in the regulation of the few than of the many

· The EP Clause ceases to assure either equality or protection if it is avoided by any conceivable difference that can be pointed out between those bound and those left free

RAILWAY EXPRESS TAKEAWAY:

· Court is willing to tolerate a lot of underinclusion with the rationale that the legislature doesn't have solve the entire harm with ONE piece of legislation:

· Court believes that eventually you'll get around to it even though you may be singling out one group now. At what point does a court step in and second guess what a legislature is doing?

Tolerance for Overinclusiveness under Rational Basis Review

· Even substantial overinclusiveness is tolerated under rational basis review. 

· Law is overinclusive if  it regulates individuals NOT similarly situated
· I.e. it covers more people than it needs to in order to accomplish its purpose. 

· Overinclusiveness risks burdening a politically powerless group which would have been spared if it had enough clout to compel normal attention to relevant costs and benefits. 

· Beazer 

NYC Transit Authority v. Beazer

(USSC 1979)
*even significant overinclusiveness can be tolerated under Rational Basis Review; also indicates laws which are BOTH overinclusive and underinclusive are often upheld 

· NY Transit Authority had law prohibiting the employment of anyone who used narcotic drugs; rule applied to persons using methadone, a drug used to treat heroin addiction.

· The purpose of the law: general objectives of safety and efficiency

· Two former employees receiving methadone treatment and two applicants who were denied employment because of their use and past use of methadone argued the rule should not apply to those methadone users who are only using narcotics to treat heroin addiction 

ISSUE:

· Whether government can choose to employ/not employ narcotics users as an entire class 

HOLDING:

· NYCTA’s rule is constitutional; there is a rational basis for its classification of narcotics users and the extension of this rule to cover methadone users.

REASONING:

· The classification serves the general objectives of safety and efficiency.  It is not directed against any individual or category of persons, but represents a policy choice made by a branch of government. 
· Although it may be overinclusive, it is not the Court’s decision to weigh in on NYCTA employee policies

· Whether the NYCTA chooses to conduct individualized considerations of employees rather than this broad rule does not concern issues of equal protection 

· A weighing test: though it’s overinclusive, the public safety concern outweighs the overinclusiveness
· The policy fails to treat similarly-situated people the same i.e., some people who use methadone are similarly situated to those employees who do not use methadone

· The “no drugs” policy enforced by the TA is supported by legitimate inference that as long as a treatment program (or other drug use) continues, a degree of uncertainty persists. 

· The evidence shows that there is a relevant difference btw those who use methadone and those who use no narcotics of any kind. 

· It is of NO significance that the degree of rationality is not as great with respect to certain subparts (the methadone users) as it is with respect to the classification (narcotic users) as a whole. 

· Rule is not “directed against” any individual/categories of persons, but applies to all NYCTA employees 

DISSENT: [Justice White (joined by Justice Marshall)]

· Rule is also underinclusive: issue is about challenged classification of “employability”

· This is underinclusive as well, because it allowed employment of non-methadone users who would be a safety threat. 
· Employability: as used by District Court, means only that the employer is no more likely to find a member of that group to be an unsatisfactory employee than he would an employee chosen from the general population

· Many people suffer from things that affect their employabilitybut NYCTA has singled out methadone users with this rule 
· Argued that the classification of persons successfully participating in a methadone program as dispositively different from the generally population was without justification

BEAZER TAKEAWAY

· Test applies to MOST social and economic legislation 

· Court willing to tolerate a lot of underinclusion and overinclusion on the "fit" front

· Court is not actually going to inquire into the actual purpose: 

· Court will allow state to make up reason legislature might have passed the law

· Going to be up to P to negate all possible legitimate purposes, not just the one that the legislature proposes

US Railroad Retirement Board v. Fritz (USSC 1980)
· 1937 Act included provisions for a person who worked for both railroad and non-railroad employers and who qualified for both railroad retirement and social security benefits received benefits under both systems and an accompanying "windfall" benefit

· RR Retirement Act 1974 changed that

· A provision of the 1974 Act § 231b(h)(1), preserved windfall benefits for employees who had qualified for dual benefits as of the changeover date, but who had not yet retired, if they had 

· (1) performed some railroad service in 1974 or 

· (2) had a "current connection" with the railroad industry as of December 31, 1974, or their later retirement date, or 

· (3) completed 25 years of railroad service as of December 31, 1974.

PROCEDURE:

· Appellee filed a class action in Federal District Court for a declaratory judgment that § 231b(h) was unconstitutional under the Due Process Clause of 5th Amendment: 

· Contended it was irrational for Congress to distinguish between employees who had more than 10 years but less than 25 years of railroad employment simply on the basis of whether they had a "current connection" with the railroad industry as of the changeover date or as of the date of retirement

· Argued the distinctions used to determine eligibility for both set of benefits was violative of Equal Protection standards 

· US District Court held unconstitutional 

ISSUE:

· Will social and economic legislation enacted by Congress be upheld under equal protection provisions if it is rationally related to a permissible government objective

HOLDING:

· The challenged provisions of the 1974 Act do not deny the plaintiff class equal protection of the laws guaranteed by the Fifth Amendment

REASONING:

· When social and economic legislation enacted by Congress is challenged on equal protection grounds as being violative of the 5th Amendment, the rational basis standard is the appropriate standard of judicial review

· f the classification has some "reasonable basis," it not unconstitutional simply because the classification in practice results in some inequality

· Court will not invalidate on equal protection grounds legislation that it simply deems unwise or unartfully drawn

· Congress could have eliminated windfall benefits for all classes of employees; it is not constitutionally impermissible for Congress to have drawn lines between groups of employees for the purpose of phasing out those benefits

· The test used by Congress to determine benefits was not patently arbitrary method of accomplishing the congressional objective 

· The “currently connected” requirement of the Act is not an arbitrary means of determining which employees get the windfall—this demonstrates who are “career railroaders” which is the class of persons the RR Retirement Act was for

· Here, Congress had plausible reasons for action—thus the Court inquiry ends

· The Court is not to discuss the cut-off date for the RR Act because that is an issue for legislative, not judicial, consideration 

DISSENT:
(J. Brennan)

· Thinks the Majority is virtually immunizing social and economic legislative classifications from judicial review

· Thinks the actual purposes of Congress’ action should be the basis for the rational-basis test, not just some “purpose” that is conceivably applied to the legislation but wasn’t the actual compelling reason to enact the legislation in thei first place

· Just because government lawyers can come up with a “conceivable basis” for legislation, that shouldn’t be the rational-basis test 

· “A challenged classification may be sustained ONLY if it is rationally related to the achievement of an ACTUAL legitimate governmental purpose”

Must it be the actual purpose or is a conceivable purpose enough?
· USSC has declared that under rational basis review, the actual purpose behind a law is irrelevant and the law must be upheld if any state of facts reasonably may be conceived to justify its discrimination

· Limiting the judiciary to only considering the ACTUAL purpose behind a law would dramatically increase the chance that the law would be struck down under rational basis 

· The issue of determining whether ANY conceivable legitimate purpose is sufficient or whether it must be the ACTUAL purpose is crucial in determining the impact of the rational basis test

· If all that is needed is ANY conceivable purpose, then few laws will fail the rational basis test

· But there is rarely one ACTUAL purpose for legislation; rather there are multiple purposes for law

· Also, because the legislature is not required to articulate the reasons for enacting a statute, it is irrelevant upon which “purpose” the Court does its rational basis test 

· Fritz  There’s a key disagreement over whether any conceivable legitimate purpose should be sufficient or whether a legitimate actual purpose is required

· Federal Communications Commission v. Beach Communications (1993)Court held that any conceivable governmental purposes is sufficient for a rational basis test; even said that “those attacking the rationality of the legislative classification have the burden to negate EVERY conceivable basis which might support it”

US Railroad Retirement Board v. Fritz

USSC 1980, J. Rehnquist

· RR benefits “windfall case”; appellants argued it was irrational for Congress to distinguish between employees who had more than 10 years but less than 25 years of railroad employment for benefits; Argued it was unconstitutional under 5th Amendment 

ISSUE: 

· What is the appropriate standard of judicial review to be applied when social and economic legislation enacted by Congress is challenged as being violative of the 5th Amendment to the US Const?  Did Congress achieve its purpose in a patently arbitrary or irrational way?

HOLDING: 

· USSC upholds the 1974 Act after applying the rational basis test.  There were conceivable legitimate purposes for making these classifications that denied some classes from total or part of the windfall benefits.

REASONING:

· Actual purpose vs. conceivable purpose  Court says that it’s constitutionally irrelevant whether the reasoning the court suggests as plausible was in fact what underlay the legislative decision because the Court has never insisted that a legislative body articulate its reasons for enacting a statute

· Court provides a couple plausible reasons for Congress’ action  GREAT DEFERENCE TO CONGRESS

· Process of line drawing  the fact that the line might have been drawn differently at some points is a matter for legislative, rather than judicial, consideration

DISSENT (Brennan, Marshall):

· The majority fails to apply the rational basis test even though it says it’s doing so because the Majority fails to scrutinize the challenged classification in the manner established by our governing precedents
· Actual purpose  this Court has frequently recognized that the actual purposes of Congress must be the primary basis for analysis under the rational basis test
Federal Communications Commission v. Beach Communications, Inc.

USSC 1993, J. Thomas

DEBATE OVER ANY CONCEIVABLE PURPOSE V.  ACTUAL PURPOSE:

· Court said because it never requires a legislature to articulate its reasons for enacting a statute, it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction actually motivated the legislature

· The critics  argue that rational basis review is meaningful only if the Court limits itself to looking at the actual purpose for the law

· Government lawyers can invent some legitimate conceivable purpose for virtually every law

· Allowing any conceivable legitimate purpose to suffice makes the rational basis test a rule of almost complete deference to the government

· Very few laws will fail the rational basis test if any conceivable purpose is all that is sufficient

· Defenders of USSC  there’s rarely a single, identifiable purpose for a law

· Limiting the judiciary to considering only the actual purpose behind a law would dramatically increase the chance that laws would be struck down under rational basis review

XII. Equal Protection:  Introduction and the Rational Basis Test

Questions: Is the Court actually applying rational basis scrutiny in some of these cases?  Why shouldn’t negative attitudes towards a group constitute a legitimate basis for government action?  

Does the law have a legitimate purpose?

There are two questions:

· 1. What constitutes a “legitimate” purpose?

· 2. How should it be decided whether there is such a purpose present—must it be the actual purpose behind the law or is it enough that such a purpose is conceivable?

What Constitutes a Legitimate Purpose?

· At the least, government has a legitimate purpose if it advances a traditional “police” power: protecting safety, health, morals

· Virtually any goal that is not forbidden by the Constitution will be deemed to meet the rational basis test

· USSC held “Public safety, public health, morality, peace and quiet, law and order—these are some of the more conspicuous examples of the traditional application of the police power to municipal affairs.  Yet they merely illustrate the scope of the power and do not delimit it.” 

· Only rarely has the USSC found that a government purpose was not legitimate under the rational basis test

Romer, Cleberne, Moreno Trilogy: “Rational Basis with Bite”

· 1. Willing to scrutinize level of overinclusion & underinclusion

· 2. Focus on the actual underlying purpose of the law

· Bare animus towards a politically unpopular group is NOT a legitimate public purpose (Romer) 

· Argument against “Rational Basis with Bite” 

· Aren’t all laws are against a politically unpopular group?

· Can morality be a permissible justification for state action?

· If so, when is it appropriate for the Court to intervene and second-guess moral judgments?

· How do you know what was on the mind of the Majority?

· How do you detect animus within the political process?

· What types of animus are constitutionally allowed?

Romer v. Evans (USSC 1996)
· Colorado made amendment to state constitution that would basically prevented any laws banning discrimination against homosexuals and nullify existing ordinances protecting homosexuals in other CO cities 
HOLDING:  (J. Kennedy)

· An amendment to the CO constitution that allows discrimination against homosexuals and prevents the state from protecting them violated Equal Protection Clause under the 14th Amendment it was not rationally related to a legitimate state interest, but instead was motivated by prejudice against homosexuals

REASONING:

· Facially discriminatory law the amendment imposes a special disability upon those persons alone; homosexuals are forbidden the safeguards that others enjoy or may seek without constraint.

· Overinclusive/underinclusive issue: the amendment imposes a broad and undifferentiated disability on a single named group 

· Also makes it a requirement that homosexuals can only address local harm from the amendment by amending the state constitution 

· A law declaring that in general it shall be more difficult for one group of citizens than for others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense 

· Held the Amendment doesn’t even pass the Rational Basis Test (much less the strict scrutiny the CO Supreme Court ordered)  it lacks a rational relationship to legitimate state interest
· State argued its legitimate state interest was to protect CO citizens who are opposed to homosexuality: this is NOT a legitimate government purpose

· Equal protection means that the desire to harm a politically unpopular group is NOT a legitimate government interest 

DISSENT (J. Scayyyylia):

· Goal of Amendment was not harm homosexuals, but prohibiting special preferences for homosexuals 

· Preserving sexual morals is a legitimate government interest (Bowers)

· Textual argument: since there is nothing in the Constitution about the opposition to homosexuality being as reprehensible as racial or religious bias, it should be left up to the state government 

· Court does not have the power to impose the resolution that animosity towards homosexuality is wrong

ROMER TAKEAWAYS:

· Concern with the “actual purpose” (i.e., the bare animus against homosexuals) of legislatures enacting laws 

· Distinguishable based on the breadth of the statute 

· Discrimination against homosexuals does NOT automatically lead to a “rational basis with bite” analysis by the Court (Gewirtz)

US Dept. of Agriculture v. Moreno

(USSC 1973)

FACTS:

· Eligibility for the Federal Food Stamp Act in the program was determined by household 

· Congress then redefined “household” to only include only groups of related individuals; rendered ineligible for participation any “household” whose members are “not all related to each other” 

· Government argued that the challenged classification is rationally related to the legitimate governmental purpose in minimizing fraud in food stamps:

· Classification: unrelated people living together 

· State action: Food Stamp Act classification of “household” change

ISSUE:

· Is the classification of Food Stamp Act 1964 constitutional in exempting from participation in the program any household containing and individual who is unrelated to any other member of the household 

· Is there a rational relationship between the change in the definition of “household” and the purpose of the Food Stamp Act 

HOLDING:

· No legitimate purpose to changing classification to limit household to only related people living together

· Harming a politically unpopular group is never a legitimate purpose

· Overinclusive: it includes people who are not defrauding the system, unrelated/living together but actually are in need of the food stamps 

· Underinclusive: it excludes people who are related/living together and are committing fraud

REASONING:

· The legislative history on this Act was that its wording was amended to prevent hippie communes from taking advantage of food stamps  this is not a legitimate purpose 

· Government’s arguments about preventing fraud are rejected because there are other provisions besides §3(e) in the Food Stamp Act that directly address problems of fraud

· *The challenged classification does NOT operate so as rationally to further the prevention of fraud

DISSENT: (J. Rehnquist)

· This classification is a political question for Congress, not for the Court

· The fact that the classification may have unfortunate and unintended consequences on some persons does not make the classification unconstitutional 

City of Cleburne, TX v. Cleberne Living Center, Inc.

(USSC 1985)

· One of few instances where Court held government legislation to be unconstitutional when applying a rational basis level of review.

FACTS:

· Cleburne city refused to grant home for mentally retarded a permit on the basis of a municipal zoning ordinance

· CLC alleged that the zoning ordinance was invalid on its face and as applied because it discriminated against the mentally retarded in violation of the Equal Protection 
ISSUE:

· May the city require the special use permit for their facility when other care and multiple-dwelling facilities are freely permitted?

HOLDING:

· USSC declined to classify the mentally retarded as a suspect or quasi-suspect class

· STANDARD**to withstand equal protection review, legislation that distinguishes between the mentally retarded and others must be rationally related to a legitimate governmental purpose (Rational Basis Test)

· Mental retardation is NOT classified a quasi-suspect classification with intermediate scrutiny

· The requirement for special use permit was unconstitutional under rational basis test

· Violated the Equal Protection Clause 14th Amendment because no rational basis for the discriminatory classification could be shown

· The classification appeared to be based on irrational prejudice against the mentally retarded

REASONING:

· Even though USSC claims to be applying “rational basis scrutiny” it’s doing something elseuncomfortable with underinclusion in Cleburne, USSC goes towards what the city council was actually doing in this case

· Court takes more interest in actual purpose, and take overinclusion and underinclusion more seriously

· Court has never used Cleburne to overturn another disability classification

· The States’ interest in dealing with and providing for the mentally retarded is a legitimate one; heightened scrutiny is unnecessary; rational basis should be given

· Leads to slippery slopecompares to the large amorphous groups like the old, the infirm, disabled

· There is no rational basis for believing the CLC facility would pose any threat to the city’s legitimate interests, the ordinance is invalid as applied in this case

· It is undeniable that those who are mentally retarded have a reduced ability to cope with and function in the everyday world; they have immutable qualities
· Immutability leading automatically to stricter scrutiny is wrong

· The legislative response negates any claim that the mentally retarded are politically powerless in the sense that they have no power to attract the attention of lawmakers 

· The mentally retarded are not politically powerless 

· The City council’s objection over the location of the facility reflect prejudice towards the mentally retarded:

· Legislation should be for a public purpose—never as a voice for private prejudice

XIII. Equal Protection:  Classifications Based on Race and National Origin

Questions:  Should strict scrutiny apply to all race-based classifications, regardless of the specific race(s) implicated by the classification?  What do you think accounts for the Court’s decision in Korematsu?  Should different constitutional rules apply during periods of war or national emergency?  Is there ever a valid reason for the government to discriminate based on race? What assumptions about race are embedded in Plessy?  What exactly is wrong with the Plessy opinion?  What exactly does Harlan mean when he says the Constitution is “color blind?”  Is the NAACP’s model for using the legal system to facilitate social change applicable today?  Why or why not?  Was Brown correctly decided as a matter of law?  Would a rigid insistence on separate but truly equal facilities have done more for the black community than the approach the Court adopted in Brown?  Do you agree with the Court’s application of a remedy in Brown II?  What are the constraints on the Court’s power?  How effectively did the Court navigate the social and political forces surrounding the issue of school desegregation?

· Strict scrutiny the law is unconstitutional unless it is "narrowly tailored" to serve a "compelling" government interest; there cannot be a "less restrictive" alternative available to achieve that compelling interest.

Gewirtz’s Three categories of Laws under Strict Scrutiny:

· 1.  Invidious discrimination:

· Laws that classify by race on the face of the law

· Laws classify to the clear disadvantage of a racial minority 

· 2.  Disparate impact laws:

· Laws that do not explicitly classify by race, but the effect of classification is to disadvantage racial minorities 

· 3.  Non-invidious laws:

· Laws that explicitly classify based on race for the benefit of a racial minority 

Race/national origins are a suspect class  subject to strict scrutiny
Why is race subject to strict scrutiny?

· Most theories of strict scrutiny involve comparisons to race
· Ex: This classification X is like race because _____ and thus X should be subject to strict scrutiny.
Strict Scrutiny for Discrimination based on Race and National Origin 

· Racial classifications will be allowed only if the government can meet the heavy burden of demonstrating that the discrimination is necessary to achieve a compelling government purpose and that there is no less discriminatory way to achieve that goal

Reasons for strict scrutiny:

· *Anti-subordination rationale
· “Caste” system in America

· Situation Equal Protection was designed to handle: one group that subordinates another racial group

· *Anti-classification rationale
· It’s inherently irrational to draw distinctions between different races.

· Argument against this: it’s not always irrational to draw distinction between races; race is not always irrelevant; it is possible race can bear relationship to legitimate government purposes.  

· Original intent:

· 14th Amendment was designed to protect race classifications

· Problems with this argument: the framers of the 14th Amendment might not have considered factors we face today; the Amendment itself doesn’t mention “race”; poor textual argument 

· History of Discrimination:
· Long history of racial discrimination makes it likely that racial classifications will be based on stereotypes and prejudices 

· Segregation survived the 14th Amendment; therefore, certain race classifications were “allowed” to survive despite the 14th Amendment and therefore requires stricter scrutiny 

· Political Powerlessness:

· Government actions against racial and national origin minorities is justified because of the relative powerlessness of these groups

· Immutable traits:

· It is unfair to discriminate against people for a characteristic that is acquired at birth/cannot be changed 

· Just because a characteristic is “immutable” doesn’t mean that people should be treated differently because of it

·  Assumptions being, if it’s in your power to assimilate and change qualities about yourself, then do it.  If you can’t change, then you need protection.

Race and National Origin Classifications on the Face of the Law

There are three major types of laws that have facial race and origin classifications:

· 1. Race-specific classifications that disadvantage racial minorities

· These laws expressly burden or disadvantage on people because of their race or national origin 

· Korematsu v. US  the only example where the court expressly upheld uner equal protection racial classifications burdening minorities: the evacuation of Japanese-Americans during WWII

· 2. Racial classification burdening both white and minorities
· Government action that burdens both whites and minorities

· Example: anti-miscegenation laws, statutes that prohibit interracial cohabitation and marriage apply to both whites and minorities 

· Loving v. VA  USSC ruled that anti-miscegenation laws unconstitutional

· 3. Laws requiring separation of the races

Korematsu v. United States

(USSC 1944)

*USSC first articulated strict scrutiny requirements for discrimination based on race & national origin; Last time a race-based invidious discrimination was approved by USSC
ISSUE:

· Was Congress and the Executive branch beyond their War Power in ordering the evacuation of Japanese Americans from the West Coast during WWII

HOLDING:

(J. Black)

· Upheld the exclusion order because it was proper military authority; gravest imminent danger to the public safety was a compelling government interest 

· Strict scrutiny applied, and passed the test

REASONING:

· Court held this satisfied the strict scrutiny test:

· Compelling government interest: keeping America safe during wartime amidst reports of Japanese-America espionage

·  “All legal restrictions which curtail the civil rights of a single racial group are immediately suspected.  That is not to say that all such restrictions are unconstitutional.  Pressing public necessity may sometimes justify the existence of such restriction; racial antagonism never can.” 

·  “Korematsu was not excluded from Military Area because of hostility to him or his race.  He was excluded because: we are at war with the Japanese Empire”
· KOREMATSU’S ARGUMENT:

· What’s the “purpose” argument if you’re Korematsu:

· Arguing the purpose is to implement a racist agenda; to set up a caste system anti-subordination

· What’s the argument based on “fit” if you’re Korematsu?

· Overinclusiveincludes those Japanese people that are not involved in espionage

· Underinclusivethere are spies excluded from the law that are not Japanese or on the West Coast; doesn’t cover Germans or Italians, who we were also at war with 

· Is Korematsu still good law?  Never formally overruled, but legal authority is undermined

DISSENTS:  (J. Murphy)

· The exclusion of all persons of Japanese ancestry from the West Coast is racist
· *No adequate reason given for the failure to treat these Japanese Americans on an individual basis by holding investigations and hearings to separate the loyal from the disloyal 

· Pure racism: there was no reasonable relationship between the group characteristics of Japanese Americans and the dangers of invasion, sabotage, and espionage

 (J. Jackson)

· severe overinclusion problem: there is no evidence at all that Korematsu is a spy; only race

·  “I do not suggest that the courts should have attempted to interfere with the Army in carrying out its task.  But I do not think they may be asked to execute a military expedient that has no place in the law under the Constitution”

Racial Classifications burdening both whites and Minorities  

Loving v. Virginia (USSC 1967)
FACTS:

· Government action:  VA law  banned interracial marriage; a “white person” was banned from marrying other than another “white person,” specifically restricts white persons from marrying non-whites

· Lovings were guilty of miscegenation & violating the law

· “Almighty God created the races white, black, yellow, Malay and red, and he placed them on separate continents.  And but for the interference with his arrangement there would be no cause for such marriages.  The fact that he separated the races shows that he did not intend for the races to mix.” 

ISSUE:

· Whether the statute preventing marriages between persons solely on the basis of racial classifications violates the Equal Protection and Due Process Clauses 14th Amendment; strict scrutiny  compelling state purpose

HOLDING:  

(Chief Justice Warren)

· Overturned the Lovings’ convictions in a unanimous decision: VA’s anti-miscegenation statute violated both the Due Process Clause and the Equal Protection Clause of 14th Amendment.

REASONING:

· “Equal application” of a statute containing racial classifications is violative of the 14th Amendment
· Court rejects the argument that because the anti-miscegenation laws apply equally to both whites and blacks, that it is not “discrimination based upon race” 

· Fundamental right  Marriage is one of the "basic civil rights of man”

· To deny this fundamental freedom on the basis as the racial classifications is to deprive a State's citizens of liberty without due process of law

· The freedom to marry, or not marry, a person of another race resides with the individual and CANNOT be infringed by the State

· “Compelling purpose”:

· Preserving racial integrity and “white supremacy” are not a compelling government purposes 

· State argument: the “equal application” argument fails because the statute only applies to white people

·  “Fit”  Underinclusive if the compelling government purpose is racial integrity; overinclusive because whites cannot marry other races

· The law is not treating similarly situated citizens in the same way

Palmore v. Sidoti (USSC 1984)
· Sidoti sought custody of the child after ex-wife subsequently married a black man

· District Court held that the child would suffer from “social stigmatization” if she were left in the home with her mother Palmore and black stepfather; court ruled custody for Sidoti

HOLDING:

· The (possible) effects of racial prejudice CANNOT justify racial classification removing an infant child form the custody of its natural mother found to be an appropriate person to have such custody 

REASONING:

· “Possible social stigmatization” and widely-held prejudices are NOT compelling state interests

· “Private biases may be outside the reach of the law, but the law cannot, directory or indirectly, give them effect”
· Public officials must uphold the Constitution, not bow to private racial prejudice they assume is widely held 

Is preference for same race adoptions Constitutional, in light of this case?
· Anti-subordination rationale  court will only second guess race based classifications when they are put in place for one race to subordinate another.  If you subscribe to this rationale will probably think it is constitutional. 

· Anti-classification rationale  any classification is unconstitutional. Here, would think it was constitutional. 

Spheres of equality:

· Political Sphere  right to vote, serve on juries, have equality within the political system
· Civil Sphere  right to have a contract enforced, to hold property (15th Amendment)
· Social Sphere  individuals interacting with one another (Plessy v. Ferguson)
Plessy v. Ferguson (USSC 1896)
*key case where the USSC upheld laws requiring segregation of the races

HOLDING:

· 7 to 1 decision: the Court rejected Plessy's 13th Amendment, seeing no way in which the LA statute violated it

· Majority rejected view that LA law implied any inferiority of blacks in violation of the 14th Amendment; contended the law separated the two races as a matter of public policy

REASONING:

· *Object of 14th Amendment was to enforce the absolute equality of races before the law:

· It was NOT intended to abolish distinctions based upon color

· It was NOT intended to enforce social equality or commingling of the two races 

· The 14th Amendment applies to political & civil sphere, NOT the social sphere:

· “If one race be inferior to the other socially, the Constitution cannot put them on the same plane”

· Social prejudices cannot be overcome by legislation 

· 14th Amendment isn’t violated because everyone’s treated “equally”; the 14th Amendment doesn’t speak to things being “separate” so doesn’t apply

· Plessy’s “badge of inferiority”  

· Court rejects Plessy’s anti-classification argument 

· Held laws permitting and/or requiring separation of races do not necessarily imply the inferiority of either race to the other  it’s a recognized police power 

· Overinclusion:  Accepts that the legislation’s overbroad law (keeping the races separate to avoid possible altercations between the races) as a legitimate exercise of police power

· Market-failure & representation reinforcement:

· Insufficient representation

· Racial gerrymandering: predominantly white law-makers

· Discriminatory practices excluding blacks from the political process because of Jim Crow 

*DISSENT:  (J. Harlan)

· Rejects Majority view that the LA law applies to blacks and whites equally “everyone knows the statute in question had its origin in the purpose to exclude colored people from coaches occupied by white persons”

· *Strong anti-classification argument  “Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.  In respect of civil rights, all citizens are equal before the law.” 

· *Strong anti-subordination argument“But in view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens.  There is no caste here.”

The Initial Attack on Separate But Equal
· Separate but equal thus became the law of the land even though separate was anything but equal

· Separate but equal was expressly approved in the realm of education

· 1938-1954  USSC found that states denied equal protection by failing to provide educational opportunities for blacks that were available for whites

· USSC did not question the doctrine of separate but equal – instead it concluded that the lack of opportunities for blacks was unconstitutional

· Court was making decisions based on the theory that there had to be “equal” opportunities available for white and black people

Background for Brown:

· Argument made that social movements, not the Court, brought about segregation change

· Post-Brown the Court began to act as protector of individual rights (that the political branch was ignoring)

Brown v. Board of Education Background

· 1952-1953 Term, USSC granted review in 5 cases that challenged the doctrine of separate but equal in the context of elementary and high school education; the school systems challenged involved schools that were totally unequal

· The 1952-1953 Term Justices could not agree on a decision so the cases were set for re-argument for the following year

· Had USSC ruled in 1953, decision would have been 5-4 to affirm Plessy and separate but equal doctrine

· In the summer between the two terms, Vinson died; Eisenhower appointed Earl Warren as the new CJ

· Through intense effort, CJ Warren persuaded all of the justices to join a unanimous decision holding that separate but equal was impermissible in the realm of public education

Brown v. Board of Education

(USSC 1954)

· Plaintiff’s argument  segregated public schools are NOT equal and cannot be made equal, thus Plaintiffs are deprived of the equal protection of the laws

ISSUE: 

· Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible factors” may be equal, deprive the children of the minority group of equal education opportunities (equal protection of the law)?  YES.

HOLDING: 

(CJ Warren; unanimous opinion)

· Plaintiffs and others similarly situated are, by reason of racial segregation, deprived of the equal protection of the laws guaranteed by the 14th Amendment:

· In the field of public education, doctrine of “separate but equal” has no place
· Separate educational facilities are inherently unequal
· Explicitly overrules Plessy v. Ferguson
REASONING:

· USSC argument the school facilities (including buildings, curricula, teachers’ qualifications and salaries, etc.) for black & white people have been equalized over the years, so USSC is not just going to compare tangible factors to reach its decision, but is going to look instead to the EFFECT OF SEGREGATION ITSELF ON PUBLIC EDUCATION
· Historical analysis:

· There’s so little history of the 14th Amendment relating to its intended effect on public education because public education when the 14th Amendment was passed was very different from how it is now (i.e. at the time Brown was decided)

· Doctrinal: this is covered by ruling in Plessy
· Textual analysis:

·  “14th Amendment contains a necessary implication of a positive immunity, or right, most valuable to the colored race – the right to exemption from unfriendly legislation against them distinctively as colored…”

· Education is a right that MUST be made available on equal terms

· Public education must be considered in the light of its full development and its present place in American life throughout the Nation (the “living Constitution”)

· Effects of segregation  To separate children from others of similar age and qualifications solely because of their race generates a feeling of inferiority; a sense of inferiority affects the motivation of a child to learn, and having an education and learning is the very foundation of good citizenship; segregation is usually interpreted as denoting the inferiority of black people

· This impact of segregation is only greater when it has the sanction of the law behind it

CLASS NOTES:

· Arguments FOR segregation:

· Government purpose  racist agenda; to set up a caste system, separate the races

· Government argument  it’s separate but equal; laws are applied to each class equally

· Plaintiff’s argument  strict scrutiny applies, racial segregation on its face, it’s a highly suspect class

· Need to look to the effect the segregation is having on black children, even if facilities are equal

· Anti-subordination rationale and anti-classification rationale

· “Fit”  underinclusion and overinclusion 

BROWN TAKEAWAYS:

· Historical factors

· Ideology of WWII 

· War brought the country out of the Depression and created a black middleclass 

· Large constituency of black middleclass influencing legislative strategies

· Cold War imperative: USSR starts using propaganda of blacks being refused service in the US 

· Changing race politics: post-FDR, more blacks start voting Democratic; competition between the parties for black support for the first time

· Technology: because of television, could actually see the effects of segregation

· What’s wrong with the opinion?

· Textualthere’s nothing in Equal Protection clause about “separate.”  

· Plain meaning of the text, there’s no violation 

· Historicaltime of 14th Amendment, 24/37 states permitted segregation.  A provision to eliminate segregation was proposed in the Reconstruction legislation but never made it through Congress.  If the Framers of the 14th Amendment intended to void segregation, it could have been done at that time

· Doctrinal: this is covered by ruling in Plessy
· Prudential: court relied on flawed social statistical studies

· What could the Court have done differently?
· Don’t overrule Plessy
· Omit social science evidence:

· Concern was that the studies were “methodologically unsound” and that reliance on them made the decision vulnerable if future research came to differing conclusions

· Racial classifications are inherently irrational 

· Don’t even know the level of scrutiny used in Brown
· Fundamental right to education 

· Limit the holding explicitly to quality of education

· What questions does the case lave unanswered?

· How much of Plessy does Brown overrule?

· Does Brown apply further than public schools?

· What is Brown’s vision of the Equal Protection Clause?

· Does Brown apply to the federal government?

· Equal Protection clause explicitly mentions “states”; while the 5th Amendment has Due Process Clause, there is no mention of a Equal Protection clause

· Bolling v. Sharpe held that Brown applies to District of Columbia schools, but brings up serious textual problems since the holding only applies to public state schools

NOTES AFTER BROWN:

· USSC emphasized the harms of segregation on education, rather than providing an overall constitutional judgment about the impermissibility of government mandated segregation

· A key criticism is whether the Court could have done more to achieve greater compliance with its desegregation mandate

· USSC can be criticized for never offering a separate explanation for the unconstitutionality of segregation in these other areas of life, since Brown had only focused on education and not on these other areas

· Following Brown, in a series of per curium opinions, the USSC affirmed lower court decisions declaring unconstitutional state laws requiring segregation in all of the remaining areas of Southern life

Remedies: The Problem of School Segregation; the Problem of Remedies
· If a court finds that there’s an equal protection violation, then it must fashion a remedy

· In some cases, the remedy is simply invalidating the discriminatory law.  

· In other cases, the Court must go further and fashion an injunction.

· Fashioning a remedy for school desegregation was most difficult because it wasn’t sufficient to just remove “white only” signs

· In Brown I, USSC didn’t address the issue of remedies, but rather set the case for re-argument on the issue of appropriate remedies, which resulted in Brown II
Brown v. Board of Education (“Brown II”—the remedies)

(USSC 1955, CJ Warren)

· Cases are remanded to the District Courts to take such proceedings and enter such orders and decrees consistent with this opinion as are necessary and proper to admit the parties to these cases to public schools on a racially nondiscriminatory basis with all deliberate speed.

REASONING:

· These cases involve a variety of local problems, and school authorities have the primary responsibility for elucidating, assessing, and solving these problems

· The local courts will have to consider whether the action of the school authorities constitutes good faith implementation of the governing constitutional principles
· USSC says the local courts can best perform this function of judicial appraisal because of the local courts’ proximities to local conditions and the possible need for further hearings

· Local courts will be guided by equitable principles  namely, a practical flexibility in shaping remedies and by a facility for adjusting and reconciling public and private needs

· Local courts may properly take into account the public interest in the elimination of obstacles in a systematic and effective manner

· USSC warns the local courts and local governments  “It should go without saying that the vitality of these constitutional principles cannot be allowed to yield simply because of disagreement with them.”

· USSC telling the local courts what they must do:

· Local courts must require that defendant public schools make a prompt and reasonable start toward full compliance with Brown I
· Local courts can then find that additional time is necessary to comply with Brown I
· The burden is on D’s to establish that this extra time is necessary in the public interest and is consistent with good faith compliance at the earliest practicable date

Note:

· Post-Brown: Once other branches step in to reinforce the Court’s ruling (I.e., the Civil Rights Act of 1964) then the Court actively participates in anti-segregation cases 

XIV. Equal Protection:  Facially Neutral Laws with Discriminatory Impact or Administration

Questions:  Why does the Court reject a disparate impact-based test for Equal Protection?  Why should discriminatory purpose matter more that discriminatory effects?  What evidence should the Court consider in determining whether there is a discriminatory purpose?  Under what circumstances might evidence of history and intent be sufficient to infer discriminatory intent?  Whose intent is relevant?  

Determine whether the 14th Amendment is to:

· Process  Whether the court is there to make sure the political process isn’t corrupted, or whether the court should monitor results

· Effects  Make sure minorities aren’t further disadvantaged by the effects of a law regardless of the reasons why that law may have been passed 

The Requirement for Proof of a Discriminatory Purpose

· Some laws that are facially neutral are administered in a manner that discriminates against minorities or has a disproportionate impact against them

· USSC has held that there must be proof of a discriminatory purpose for such laws to be treated as racial or national origin classifications

Washington v. Davis (USSC 1976, J. White) (pg. 671)
*Gewirtz says this case is super important 

· Black police officers filed suit alleging the Test 21 (a verbal, vocabulary, and reading test required to be admitted to the Police Dept) was unconstitutional; the test excluded a disproportionately high number of black applicants

ISSUE: 

· Does a law or official governmental practice constitute “invidious discrimination” merely because it affects a greater proportion of one race than another? 

· Issue of first impression: why should the court look to discriminatory effects more closely when the classification itself is facially neutral 

HOLDING: 

· Test 21 is facially neutral and rationally may be said to serve a purpose the government is constitutionally empowered to pursue.  The Test is constitutional.

· Equal protection requires proof of a discriminatory purpose and effect in order to demonstrate that a facially neutral law constitutes a racial classification.

REASONING:

· Statutes that have a disproportionate impact  Standing alone, the disproportionate impact that a statute might have does NOT trigger the rule that racial classifications are to be subjected to strict scrutiny and are justifiable only by the weightiest of conditions

· USSC has not held that a law, neutral on its face and serving ends that are within the power of government, is invalid under the EP Clause simply because it may affect a greater proportion of one race than of another

· USSC has difficulty understanding how a law establishing a racially neutral qualification for employment is nevertheless racially discriminatory and denies equal protection simply because a greater proportion of blacks fail to qualify

· Disproportionate effect: USSC says P’s can no more successfully claim that Test 21 denied them equal protection than could white applicants who also failed

· Valid government purpose in using Test 21  government is seeking to modestly upgrade the communicative abilities of its employees rather than be satisfied with some lower level of competence, particularly with jobs that require a special ability to communicate orally and in writing

· Title VII of Civil Rights Act of 1964’s standard for hiring and promotion practices  P’s don’t have to prove a discriminatory purpose; it’s insufficient for D’s to demonstrate some rational basis for the challenged practices (i.e. D’s are subject to a stricter standard here than just rational basis); it’s necessary that the practices be validated in terms of job performance (by providing the minimum job requirements and determining whether the qualifying tests used are appropriate to select candidates that meet these min qualifications) (P’s probably argued for this stricter standard to apply here)

· USSC does NOT adopt this more rigorous standard for the purposes of applying the 5th and 14th Amendments in cases like the present one

· A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justification, if in practice it benefits or burdens one race more than another would be far-reaching and would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, public service, regulatory, and licensing statutes that may be more burdensome to the poor and to the average black than to the more affluent white.

· Court concerned that if it ruled that neutral laws with a disproportionate impact were invalid unless they satisfied strict scrutiny, that ruling would call into question all these other laws currently in place

DISSENT:

(Brennan & Marshall)

· At a minimum, the Police Dept should have been required to prove that Test 21 either measured job-related skills or predicted job performance

· Otherwise, where written qualification exams are validated through a correlation w/ written exams in a training course, there is the risk that people w/ good verbal skills will do well on both types of exams as the result of their good verbal skills and not as a result of “job-specific ability”

McCleskey v. Kemp

(USSC 1987) J. Powell

· McCleskey convicted of murdering a police officer; given death penalty; McCleskey claimed that the GA capital sentencing process is administered in a racially discriminatory in violation of the 8th and 14th Amendments.

· He used the Baldus Study, a statistical study which indicates that black D’s who kill white victims have the greatest likelihood of receiving the death penalty.

ISSUE: 

· Does a complex statistical study that indicates a risk that racial considerations enter into capital sentencing determinations prove that petitioner McCleskey’s capital sentence is unconstitutional under the 8th or 14th Amendments?  NO.

HOLDING: 

· The Baldus Study is clearly insufficient to support an inference that any of the decision-makers in McCleskey’s case acted with discriminatory purpose.

· USSC will NOT infer a discriminatory purpose on the part of the State of Georgia

REASONING:

· USSC rejects Mc’s arg  McCleskey failed to prove a discriminatory purpose:

· D who alleges an EP violation has the burden of proving the existence of purposeful discrimination, must ALSO prove such purposeful discrimination had a discriminatory effect on him

· His claim of discrimination at its broadest applies to EVERY actor in a capital sentencing process, the prosecutor, jury, and the state itself  so how would you even prove discriminatory purpose on behalf of all these difference actors?

· McCleskey committed an act for which the US Constitution and GA laws permit imposition of the death penalty

· There’s NO evidence that the GA legislature enacted the capital punishment statute to further a racially discriminatory purpose

· The state’s criminal justice system protects the lives of its citizens so these laws necessarily require discretionary judgments, which would require exceptionally clear proof before the USSC would infer that this discretion had been abused

· *The impact of Washington v. Davisclaims like McCleskey just aren’t going to cut it

DISSENT:

(Brennan, Marshall, Blackmun, Stevens)

· Discretion given to prosecutors & jurors in GA capital sentencing system creates opportunities for discrimination

· It would be unrealistic to ignore the influence of history in assessing the plausible implications of McCleskey’s evidence

· GA’s legacy with a race-conscious criminal justice system, as well as this Court’s own recognition of the persistent danger that racial attitudes may affect criminal proceedings, indicates the Mc’s claim is not a fanciful product of mere statistical artifice

Is Proof of Discriminatory Effect Also Required?  (pg. 684)

· Whether proof of discriminatory purposes is sufficient by itself to establish equal protection violation, OR must there be BOTH discriminatory impact and discriminatory purpose

· RULE: Palmer v. Thompson both impact & purpose are required

Palmer v. Thompson (USSC 1971)
FACTS/PROCEDURE:
· Jackson, Mississippi de-segregated public parks, golf courses, & zoo; but city council voted to close the 5 pools

· Black citizens filed suit to force city to re-open the pools and operate them desegregated: argued the pool closings violates Equal Protection because the closing were motivated by desire to avoid integration of races
ISSUE:

· Does the closing of ALL the pools is state action that denies “equal protection of the laws” to blacks?  NO

HOLDING:

· No—only if black citizens could establish that public, tax-supported swimming pools are being denied to one group and supplied to another group, that would be entitled to relief under Equal Protection Clause

REASONING:

· Both discriminatory impact & purpose are required to establish equal protection violation  here there was no discriminatory impact because ALL pools were closed

· 14th Amendment does not impose an affirmative duty on the states to operate swimming pools nothing in 14th Amendment is persuasive that the closing of swimming pools in the city was denial of “equal protection”

· The city here is not maintaining different facilities for blacks and whites and forcing the races to remain separate: they simply closed ALL pools  can’t really establish discriminatory purposes either 

· The Court cannot hold that a legislative act violated Equal Protection “solely because of the motivations of the men who voted for it”

· It’s difficult (if not futile) for the Court to ascertain the motivation behind a legislative enactment

· If a law is struck down because of its motivation, not because of its facial content or effect, it would be presumably re-passed just under differently stated “motivations” 

· **Palmer suggests that discriminatory motivation alone is NOT enough to prove that a facially neutral decision or law constitutes a racially based classification.  Sufficient proof is comprised of BOTH a discriminatory impact and a discriminatory motivation behind it** 

DISSENT:
(J. Douglas)

· Brings up the hypo: can a State avoid integration by closing all its public schools?  Would the Court intervene then?  

· Is there anything in the Constitution that says that a State must have a public school system?  Could the Court order a city to make a school system?

· Thinks the pool closings affect the poor more than the rich; greatest hardship on the poor black citizens 

· Thinks the pool closings were “at least in part” racially motivated

· Cites the lower court dissent: “The closing of the city’s pools…has taught Jackson’s Negroes a lesson: in Jackson the price of protect is high.  Negroes there now know that they risk losing even segregated public facilities if they are to protect segregation”

· Concludes that though a State may in its power discontinue any municipal service, it may NOT do so for the purpose of perpetrating segregation:

· If the purpose is segregation, then the abolition of a public service becomes a device for perpetrating segregation

How is a discriminatory purpose proven?
· How can it be proven that a facially neutral law is motivated by a discriminatory purpose?

· Requires proof that the gov’t desired to discriminate; not enough to prove the gov’t took an action w/ knowledge that it would have discriminatory consequences. 

Personnel Administrator of Massachusetts v. Feeney
USSC 1979 (J. Stewart)

· Veteran’s Preference Act: all veterans who qualify for state civil service positions must be considered for apportionment ahead of any qualifying non-veterans; operates overwhelmingly to the advantage of males 

· Plaintiff’s argument (FIT ARG)  Although legislature’s goal was to benefit the veteran, cannot absolve the consequences affecting women were so inevitable they cannot be described as unintended purpose

ISSUE: 

· Whether a gender based discriminatory purpose has, at least in some measure, shaped the Massachusetts veterans’ preference legislation?

HOLDING: 

· Law is constitutional: here is NO gender based discriminatory purpose behind the preference 

· Discriminatory purpose implies MORE than intent as volition or intent as awareness of consequences.  It implies that the decision-maker (here the legislature), selected or reaffirmed a particular course of action at least in part because of, not merely in spite of, its adverse effects on an identifiable group.
· History shows that the benefit was consistently offered to “any person” who was a veteran, which extends to women. 

· Law remains what it purports to be  a preference for veterans of either sex over non-veterans of either sex.  Not preference for men over women. 

Village of Arlington Heights v. Metropolitan Housing Development Corp.  

(USSC 1977) p.688

FACTS: 

· Plaintiffs applied to the Village of Arlington Heights (D) to build racially integrated low- and moderate-income housing; request denied; P challenged D’s denial as racially discriminatory. 

ISSUE: 

· Does a denial of a rezoning request violate the EP clause where there is no proof that the denial was motivated by a discriminatory purpose?  NO  

HOLDING: 

· Can’t prove a government action is unconstitutional because it results in a racially disproportionate impact.  Proof of a racially discriminatory intent or purpose is required to show a violation of the equal protection clause.

REASONING:

· The issue then is what is sufficient to prove discriminatory purpose?  Factors:

· Disparate impact is a starting point, but by itself is usually not enough.

· The historical background of the decision, particularly when there is a history of past intentional racial discrimination.

· Departures from normal procedures

· Specific sequences of events leading up to a decision.

· Legislative or administrative history might be relevant.

· *Key concept  this case narrows the permissible methods for proving intent:

· Need to show invidious race discrimination as the motivating purpose and need some direct proof of that; probably difficult to challenge a one shot single zoning case as opposed to a pattern of enforcing a law over and over again in a particular way

· The rezoning request progressed according to the usual procedures, and the land at issue had been zoned for single-family use since D adopted zoning  Plaintiff failed to prove discriminatory purpose

Discriminatory Effects Takeaways:

· 1. You must show discriminatory purpose 

· 2. Methods of proof:

· Clear pattern of administration (of the discriminatory law)

· History surrounding the action (from Arlington Heights) 

· Legislative/administrative history (from Arlington Heights) 

· 3. Burden shifting is the underlying rule here  if you succeed in showing a discriminatory purpose, the burden shifts to the government to show that they would have made the same decision for non-discriminatory reasons, and if they succeed in showing that, we're back to rational basis 

XII. Equal Protection:  Racial Classifications Benefiting Minorities

Questions:  How can we tell the difference between race-based classifications that should be subject to strict scrutiny, and those that should not?  What kinds of government purpose(s) should be sufficient to survive strict scrutiny?  Do you agree with the discussion in Grutter about the importance of diversity in an educational context?  Does the Court’s holding extend outside of the university context?  Is there a meaningful distinction between a quota and the admission plan in Grutter?  What time limits should the Court enforce on the use of race-based admission policies?  Suppose you were legal counsel to a large state university – how would you advise the university to design its admission policy in light of Grutter and Gratz?

	Arguments for Affirmative Action
	Arguments Against Affirmative Action

	Remedial remedying past wrongs in society 


	Underinclusivefavoring one type of minority over another necessarily been harmed in some way

Overinclusivepeople benefit who haven’t 

	Representation Reinforcementwhen the Majority makes a decision that advantages the minority and burdens the Majority, there should be less suspicion and more dereference given to that decision 
	Encourages dependency and feeling of entitlement to preferences by minorities

	Anti-subordination eliminating the caste system by “leveling the playing field” 
	Subordinationgives minorities a “badge of inferiority”

	Increase diversity: decreasing racial animus; better proportions of diversity 
	Anti-classification: stigma

	
	Inherently unfair

	
	Where/when does it end…?


Racial Classifications Benefitting Minorities

Three questions when faced with affirmative actions

· 1. What level of scrutiny should be used for racial classification benefitting minorities?

· 2. What purposes for affirmative action programs are sufficient to meet the level of scrutiny?

· 3. What techniques of affirmative action are sufficient to meet the level of scrutiny?

Regents of Univeristy of CA v. Bakke

(USSC 1978)

*First case concerning affirmative action; decision left no level of scrutiny standard for racial classifications benefitting minorities 

FACTS:

· UC Davis medical school set aside 16 slots for minorities for entering class of 100 students

· Bakke (white student) applied to medical school in 1973 & 1974 with good scores; wasn’t considered for one of the 4 minority slots left; admission denied and Bakke filed suit:

·  Claimed the school discriminated against him on the basis of his race and thus violated his rights under the Equal Protection Clause of 14th, Amendment the California Constitution, and Title VI of Civil Rights Act of 1964

ISSUE:

· Was UC Davis’s “set-aside” admissions policy constitutional?

HOLDING (5-4)

· Majority by: Powell

· While affirmative action systems are constitutional, a quota system based on race is unconstitutional

REASONING:

· *Colleges/universities have a compelling interest in having a diverse student body and may consider race as ONE factor in admissions processes to benefit minorities 

· J. Powell found that quotas insulated minority applicants from competition with the regular applicants and were thus unconstitutional because they discriminated against regular applicantsreverse discrimination

· Race could be one, but only one, of numerous factors used by discriminatory boards, like those of college admissions – race as a “plus factor”

· Remedial argument: held strict scrutiny should be used for racial discrimination benefitting minorities 

Fullilove v. Klutznick (USSC 1980)
· The case arose as a suit against the enforcement of provisions in a 1977 spending bill that required 10% of federal funds going towards public works programs had to go to minority-owned companies

HOLDING:

· The Court held Congress could constitutionally use its spending power to remedy past discriminationthe minority set-aside program was a legitimate exercise of congressional power
REASONING:

· Congress could pursue the objectives of the minority business enterprise program under the Spending Power
· In the remedial context, Congress did not have to act "in a wholly 'color-blind' fashion" but could not adapt the “formulas of analysis in cases like UC  v. Bakke”

CASE OPINIONS:

· Majority by: Burger; joined by White, Powell

· No majority opinion concerning the appropriate level of scrutiny 

US v. Paradise (USSC 1987)
· Court upheld an Alabama federal court order that mandated a qualified black teacher had to be hired or promoted every time a white teacher  was hired or promoted

· J. Brennanargued that “the relief orders survives even strict scrutiny analysis”; “the race-conscious relief at issue here is justified by a compelling interest in remedying the discrimination”

Wygant v. Jackson Board of Education

(USSC 1986)

· When lay-offs were required, the board decided that teacher with the most seniority should be retained, except at no time would the percentage of minorities to be laid off exceed the percentage of minorities employed at the time of the layoffs; led to some white teachers being laid-off even though they had more seniority 

· USSC held this unconstitutional:


· The city’s attempt to achieve faculty diversity by laying off white teachers with more seniority than black teachers was unconstitutional

· Not acceptable as affirmative action

· Other less-intrusive means could have accomplished faculty diversity 

Richmond v. J.A. Croson Co.

(USSC 1989)

*STANDARD 14th Amendment requires strict scrutiny of all race-based action by state and local governments 

FACTS:

· Richmond adopted a minority set-aside program for minority businesses:

· Actionrequired prime contractors to subcontract at least 30% to minority businesses (meaning a business at least 51% controlled/owned by minority groups

· “Minority groups” means “blacks, Spanish-speaking, Orientals, Indians, Eskimos, or Aleuts”

· PurposeCity called the plan “remedial” and said the purpose was to “promote wider participation by minority businesses in the construction of public projects”

· Richmond based on its findings that local, state, and national patterns of discrimination had resulted in all but complete lack of access for minority-owned businesses

Croson’s argument  relied on Wygant, argued that the City must limit any race-based remedial efforts to eradicating the effects of its own prior discrimination (wants strict scrutiny to apply)

· City’s argument  Fullilove decision is controlling; the City has sweeping legislative power to define and attack the effects of prior discrimination in its local construction industry (doesn’t want strict scrutiny)

ISSUE: 

· Does a program that requires general contractors on city construction projects to subcontract at least 30% of the contract amount to minority-owned businesses violate the EP Clause?  

HOLDING: 

Majority by: O'Connor; joined by Rehnquist, White

· Strict scrutiny applies to affirmative action, and it applies to all government classifications by race, whether or not its asserted purpose is "remedial" or "benign."  

· The city failed to identify the compelling interest in apportioning public contracting opportunities on the basis of race, need for remedial action, and that other non-discriminatory remedies would be insufficientSTRICT SCRUTINY
· “The the city has failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race.  To accept Richmond's claim that past societal discrimination alone can serve as the basis for rigid racial preferences would be to open the door to competing claims for "remedial relief" for every disadvantaged group.”

REASONING:

· Race cannot be sole criterion:

· Richmond’s Plan fails the 14th Amendment by denying certain citizens the opportunity to compete for public contracts based solely on race; race cannot be the sole criterion 

· Court is buying into the stigma rationale and the anti-classification rationale

· Calling the Plan “remedial” or “benign” doesn’t save the Plan from strict scrutiny:

· Must ensure the Plan “fits” the compelling goal so closely that there is little/no possibility that the motive for the classification was illegitimate racial prejudice 

· Remedial race quotas are unconstitutional: 

· Court accepts there is a history of private/public discrimination in the countryBUT that amorphous claim of injury cannot justify the use of a racial quota here

·  “Protecting discrete and insular minorities from the Majoritarian prejudice” does NOT apply here:

· Richmond is 50% black, and 5/9 seats on the city council are held by blacks, who approved the plan

· The traditional “black minorities” are in this case in the political majority—still requires strict scrutiny

· The 30% quota is not narrowly tailored to any goal except perhaps outright racial balancing 

·  “Fit” problem of overinclusion:
· No direct evidence that the city’s prime contractors discriminated against minorities

· Throwing in Indian, Oriental, etc. persons suggests the Plan was not for remedial purposes; if it’s really meant to be “remedial” why should blacks share the “remedial relief” with groups that were never discriminated against?  

· No consideration of the use of race-neutral means to increase minority business participation in city contracting 

NOTES:

· Metro Broadcasting, Inc. v. FCC (1990)  USSC (5-4) held that congressionally approved affirmative action programs only need to meet intermediate scrutiny.  It upheld FCC policies that gave a preference to minority-owned businesses in broadcast licensing.

· Held that benign race-conscious measures mandated by Congress are constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress AND are substantially related to the achievement of those objectives

Adarand Constructors, Inc. v. Pena

(USSC 1995)

· Federal law cause led Mountain Gravel to give subcontract to Gonzales, due to financial incentives in the Mountain Gravel’s contract for employing disadvantaged businesses. 

· Adarand’s textual basis for the claim:

· Since Equal Protection applies to states only, looked to Bolling v. Sharpe (ruled that Equal Protection can apply to the federal government via the 5th Amendment)

ISSUE:

· Is the presumption of disadvantage based on race alone and financial incentive a discriminatory practice that violates the equal protection principle embodied in the Due Process Clause of the Fifth Amendment?
HOLDING:

· RULE ALL racial classifications (federal, state, or local government) must be analyzed by standard of strict scrutiny.  Such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests.

· Overrules Metro so far as it is inconsistent with this ruling

REASONING:

Majority by: O'Connor; joined by: Rehnquist, Scalia, Kennedy, Thomas

· O’Conner’s Three Concepts:

· Skepticismall racial classification get strict scrutiny 

· Consistencycourt will apply strict scrutiny regardless of which races are benefitted or burdened 

· CongruenceEqual Protection analysis under 5th Amendment Due Process (federal) shall be applied the same as Equal Protection under 14th amendment (states/local level)

· Temporal aspectO’Conner notes affirmative action can’t go on forever; the remedy must have an ending point

· Court addressed Metro Broadcasting (which held that benign federal racial classification only needs intermediate scrutiny):

· Held Metro violated Croson’s holding that ALL governmental racial classifications should be subject to strict scrutiny and that the race of the burdened/benefitted group is important

COURT OPINIONS:

· Concurrence by: Scalia  government can never have a compelling interest in discriminating on the basis of race in order to “make up” for past racial discrimination 

· Concurrence by: Thomas

· Disagrees with notion of “racial paternalism” exception to equal protection laws meant to benefit a race CAN have negative consequences

· Just because laws are made to benefit a race does not make them Constitutional 

· Programs that benefit minorities stamp them with “a badge of inferiority” and may cause dependencies and feeling of entitlement to preferences
· Dissent by: Stevens; joined by: Ginsburg

· Thinks the Majority makes no distinction between imposing a burden on a minority and providing benefits to a minority
· Remedial race-based for minorities preferences reflect a desire to foster equality in society

· Invidious discrimination oppresses and subjugates minorities 

· There should be greater deference given to national legislation for affirmative action than for state affirmation action 

· Representation reinforcement: subjecting federal legislation to strict scrutiny will bring counter-Majoritarian problems

Possible Exam question based on Adarand:

· Why might we treat Congress differently other than the relative incompetence btwn federal and state legislatures? 

· Explicit grant of power to Congress so there might be some deference on the part of the court in allowing Congress to do what it wants to do 

· Remedying general past discrimination  what's different about this? (see Stevens’ dissent above)

The Arguments For and Against Strict Scrutiny:

	
	Strict Scrutiny for Affirmative Action
	Intermediate Scrutiny for Affirmative Action

	Reasoning
	· All racial classifications (invidious and benign) should be subjected to strict scrutiny 

· The Constitution requires all individuals be treated equally without regard to race

· All racial classifications stigmatize and breed racial hostility
	· There is a significant difference between invidious and benign racial classification

· Achieving social equality in the US requires affirmative action

· Applying strict scrutiny impedes achieving social equality

· Strict scrutiny impedes remedial efforts: relatively few affirmative action programs have survived the rigorous review of strict scrutiny

· There’s a difference between Majority discriminating against a minority and a Majority discriminating against itself

	View on Affirmative Action
	Against affirmative action
	Supporters of affirmative action 

	USSC justices 
	Rehnquist, O’Conner, Scalia, Kennedy, Thomas
	Stevens, Souter, Breyer, Ginsburg 


Note: there is an argument that there is a major difference between a majority discriminating against a minority, and the majority discriminating against itself
· When the Majority makes a decision that advantages the minority and burdens the Majority, there should be less suspicion and more dereference given to that decision 

The Use of Race to Benefit Minorities in College and University Admissions

· In Grutter and Gratz, USSC considered constitutionality of efforts by public colleges and universities to use racial classifications to benefit minorities and to enhance diversity. 

· In both cases, court held that colleges and universities may use race as one factor, among many, in admissions decisions.  It is NOT permissible to add a significant number of points to the applications of minority students. 

NOTES:

· Indication that the Court is willing to accept “forward looking” benefits of some racial classifications (as opposed to “backward looking” remedial benefits)

· Why does the court blow off Croson?

· Education and employment are treated differently 

· How much power does the Court have here?

· Could the Court effectively remove race as an aspect for admissions entirely?  NO

· Prudential policy-based approach to Constitutional jurisprudencebut is this what the Court should be doing?  Is this something the Court should be deciding?

· FEDERALISM ARGUMENT  keep in mind, education is traditionally state’s decision, and public education institutions should be entitled to deference free of Court’s intrusion

Grutter v. Bollinger (USSC 2003)
· Race is one factor, among many, used within the admissions policy at the Univeristy of Michigan Law School. 

· By enrolling a “critical mass” of underrepresented minority students, the Law School seeks to “ensure their ability to make unique contributions to the character of the Law School.”

ISSUE: 

· Is there compelling state interest (diversity) and is it narrowly tailored (strict scrutiny met)?

HOLDING: (O’Connor)

· Student body diversity is a compelling state interest that can justify the use of race in university admissions.  The Law School’s admissions program which admits a “critical mass” of minorities is a narrowly tailored way to advance student body diversity. 

REASONING: 

· The Law School has determined that a “critical mass” of underrepresented minorities is necessary to further its compelling interest in securing the educational benefits of a diverse student body. 

Is Law School’s use of race justified by compelling state interest?  YES
· Justification  educational benefits that flow from a diverse student body

· Court today endorses Justice Powell’s view of permissible race-conscious policies from Bakke.

· Give deference to universities’ academic decisions regarding its educational mission

· Racial balancingLaw School’s concept of a “critical mass” of minorities does not specify some percentage that will be admitted because of their race or ethnic origin

· Distinguishable from the quota system – not a classification system

· Cross-racial understanding
· Universities and, in particular, law schools, represent training ground for a large number of our Nation’s leaders and it is necessary that this path to leadership be open to talented and qualified individuals of every race and ethnicity. 

Is the admissions policy (enrolling unspecified “critical mass” of minorities) a narrowly tailored way to advance the compelling state interest (a diverse student body)?  YES
· Flexible systemUniversities CANNOT use a type of quota system, but they CAN consider race or ethnicity more flexibly as a “plus” factor in the context of individualized consideration of each and every applicant. 

· The admissions policy adequately ensures that ALL factors that may contribute to student body diversity are meaningfully considered alongside race.  

· All underrepresented minority students have been deemed qualified. 

· Law School does NOT limit the broad range of qualities and experiences that may be considered  

· Race-neutral alternativesthe School sufficiently considered race-neutral alternatives. 

· Things like lottery system or decreasing emphasis on GPA & LSAT scores would require sacrifice of diversity and/or academic quality 

·  “Percentage plans” used by some undergraduate institutions to guarantee admissions to all students above certain class-rank threshold, but the US doesn’t explain how it could work in graduate and professional schools.

· To be narrowly tailored, a race-conscious admissions program must not “unduly burden individuals who are NOT members of the favored racial & ethnic groups.” 

· The Law School’s admissions program does not do this because it considers all pertinent elements of diversity.  Therefore, it can select non-minority applicants who have greater potential to enhance student body diversity over underrepresented minority applicants. 

· The temporal aspect
· Race-conscious admissions policies must be limited in time because a core purpose of 14th Amendment was to do away with all governmentally imposed racial disc. 

· Need to have sun-set provisions and periodic reviews.  Expect that 25 years from now the use of racial preferences will no longer be necessary to further the interest approved today. 

Gratz v. Bollinger  (USSC 2003)
· Michigan’s Office of Undergraduate Admissions (OUA) used written guidelines used a “selection index”

· Index was a max of 150 points; students received 20 points for being an underrepresented minority

· Appellants argument: 

· Court has only sanctioned race classifications to remedy indentified discrimination

· Diversity as a basis for racial preferences is not a compelling state interest

· University argument:

· Diversity is a compelling state interest

· The system has an Admissions Review Committee for individualized applicant consideration

· Volume of applications make it impractical to use Grutter admissions system 

ISSUE:

· Whether the use of race as a factor in student admissions by MI’s use of racial preferences in undergraduate admissions violates the Equal Protection Clause of 14th Amdt., Title VI of Civil Rights Act 1964

HOLDING (6-3): 

· Awarding 20 points to every underrepresented minority applicant solely because of race was unconstitutional:

· Failed strict scrutiny University's use of race in its admissions policy was not narrowly tailored to achieve its asserted compelling interest in diversity
· Also violates Title IV of Civil Rights Act
REASONING:

· Awarded 20 (1/5 of the points needed to achieve admission) points for simply being an underrepresented minority has the effect of making the “factor of race decisive” for every underrepresented minority applicant

· The selection index system provides no individualized examination of students:

· While there is an “flagging system” for the Admissions Review Committee to review certain applicants individually, the University admits this is an exception to how the applicants are usually reviewed

· System is too mechanicalUniversity concedes that the effect of automatically awarding 20 points to every qualified underrepresented minority applicant basically ensures that the applicant will be admitted

· The system is too mechanical and non-individualized to be constitutional 

Parents Involved in Community Schools v. Seattle School Dist. No. 1  (USSC 2007)  
· Since schools often became oversubscribed when too many students chose them as their first choice, the District used a system of tiebreakers to decide which students would be admitted to the popular schools:

· The second most important tiebreaker was a racial factor intended to maintain racial diversity. 

· If the racial demographics of any school's student body deviated by more than a predetermined number of percentage points from those of Seattle's total student population (approximately 40% white and 60% non-white), the racial tiebreaker went into effect. 

· At a particular school either whites or non-whites could be favored for admission depending on which race would bring the racial balance closer to the goal.

PROCEDURE: 

· P brought suit, were denied assignment to particular schools under these plans solely because of their race 

· P contended that allocating children to different public schools on the basis of race violated the EP clause of the 14th.  The court of appeals upheld the plans.

ISSUE: 

· Whether a public school that had not operated legally segregated schools or has been found to be unitary may choose to classify students by race and rely upon that classification in making school assignments.

HOLDING: 

· Strict scrutiny  student assignment plans of the schools do NOT meet the narrowly tailored and compelling interest requirements for a race-based assignment plan because it is used only to achieve "racial balance."

· Public schools may NOT use race as sole determining factor for assigning students to schools.  

· 4 votes in Majority say that race classifications to deal with racial isolation is unconstitutional 

· There has to be a consideration of race-neutral means  

· 2 compelling interests that the court recognizes 
· 1) Remedying the effects of past intentional discrimination
· 2) Diversity in higher education
· Both Majority and dissenters are trying to claim Brown as their legacy as their own 

· Kennedy (deciding vote on part of the Majority) Race conscious classifications to deal with racial isolation in schools may be constitutional, it's just unconstitutional here because the means used here were not narrowly tailored (Doni - this may be the status of the law)

REASONING:

· Prior Supreme Court cases have recognized two compelling interests for the use of race; applied here:

· 1.  Remedialharm must be traceable to segregation

· Race, for some students is determinative standing alone; it is not considered as part of a broader effort to achieve “exposure to widely diverse people, cultures, ideas, and viewpoints”

· 2. Goal of achieving a diverse student body in higher education. 

· However, this diverse body is not defined only by having a great number of racially diverse students but by also considering other factors beside race. 

· Racial balancing is NOT a compelling state interest

· This case is more similar to Gratz, in which the Court invalidated a program that solely used race as a factor.

· There are other factors besides race that can be used to achieve compelling state interest:

· The school districts did not narrowly tailor the use of race to achieve the compelling interests in the case the districts could have achieved the same goal through less racially charged means.

TAKEAWAYS:

· Strict scrutiny applies to race-based classifications

· Anti-classification v. anti-subordination  different interpretations of understanding EP Clause

· Race cannot be the sole factor  must be a flexible, individualized application

· Quota systems are inherently unconstitutional

· Remedial rationale is compelling, but it must be very specific to the case 

· (Can’t just be discrimination to society as a whole)

· Pay attention to over/underinclusion and whether less-racially charged alternatives were considered 

· Duration requirement (bearing in mind that affirmative action has to end sometime)

· Employment v. higher education v. lower education

· Court is going to take a harder look at employment than education

· How Grutter deals with internal benefits (diversity within the classroom) and external benefits (how diversity affects the rest of the world) 

Hypo: 

· Decides to fire the white teacher, in an attempt to create a racial mix among the faulty that reflects the racial composition of the student body

VIII. Equal Protection:  Gender Classifications

Questions:  Why do gender-based classifications deserve heightened scrutiny?  Does the Court provide an adequate answer to the question?  Why does the Court choose to apply intermediate, rather than strict scrutiny, to gender-based classifications?  Why are there so few gender-related cases after 1990?  Is the standard the Court applies in VMI consistent with earlier cases?  How should the Court deal with gender-based classifications that are justified by “real” differences between men and women?  What is the current constitutional status of gender-based affirmative action programs?

Gender Classifications

· Gender classifications usually based on stereotypes rather than important governmental functions

· Argument for strict scrutiny of gender classifications:

· Sex is an immutable characteristic, like race and national origin

· Gender is an immediately visible characteristic 

· Women tend to be significantly underrepresented in the political process

· Need for a strong presumption against laws that discriminate against people based on traits that were not chosen and cannot be changed

· Long history of discrimination against women

· Argument for intermediate scrutiny of gender classifications:

· Framers of the 14th Amendment meant to outlaw only race discrimination 

· Biological differences between men & women make it more likely gender classifications will be justified 

· Less than strict scrutiny is required to increase the chances that desirable laws are upheld 

· Generally successful in challenging invidious discrimination against women  concern that strict scrutiny will limit programs that help women

· Women are a political majority that should not be considered a discrete and insular minority (not politically powerless)

1971  *Reed v. Reed
· First time USSC invalidated a gender classification 

· Applied the rational basis test

· No rational relationship between the purpose of the statute and the classification that it used

· The Court will invalidate gender classifications if they rely on gender-based stereotypes

· Idaho law specified hierarchy of persons to be appointed administrators of an estate: if there were two competing applicants in the same category, the male was to be preferred over the female; purpose of the legislation was to have a person of ability administer an estate and obviously gender is irrelevant to that purpose
· “A classification must be reasonable, not arbitrary, and must rest upon some ground of difference having fair and substantial relation to the object of the legislation.”

· Court held it was arbitrary legislative choice forbidden by EP Clause 14th Amendment 

· Did not state that gender was a suspect class 

Frontiero v. Richardson

(USSC 1973)  *strict scrutiny for plurality
· A serviceman may claim his wife as “dependent” automatically; servicewoman must prove that her husband is in fact dependant upon her for over one-half of his support

· Frontiero tried to claim her husband as a “dependant” to get employment benefits; her app was denied

ISSUE:

· The rights of a female member of the armed services to claim her spouse as a “dependent” for the purposes of obtaining employment benefits on equal footing with male members 

· What level of scrutiny is appropriate for gender classification

HOLDING (unanimous):

· Classifications based on sex are inherently suspect and must be subjected to strict scrutiny 

· The sole basis of the classification of the government’s program is sex, with no burden on male members   unconstitutional 

REASONING:

· Historical context: Court rejects “romantic paternalism” – history of men “taking care of women”

· Compares women to that of oppressed blacks (neither could hold office, vote, and hold property)

· Gender as an “immutable characteristic”; “Discrete and insular minority”:

· Gender is a highly visible characteristic (discrete), women have pervasive and subtle discrimination in educational institutions, job markets, an political arena

· Sex is an immutable characteristic and imposition of disabilities upon a group base on sex violates “the basic concepts of our system that legal burdens should bear some relationship to individual responsibility”

CLASS NOTES:

· Plurality for the strict scrutiny analysis required for sex discrimination 

· the Court has a problem when legislatures rely on gender stereotypes (doctrinal argument from Reed v. Reed) – these types of all will not even pass rational basis analysis

· What about the idea that the 19th Amendment should inform the 14th Amendment – commitment to sex equality and battling sex discrimination, should now infer the 19th Amendment when considering the 14th Amendment 

· Equal Rights Amendment fails—but the Court manages to do what the proposed amendment was going to do; USSC amps up the scrutiny for sex discrimination 

Timeline, continued

· 1975  Stanton v. Stanton, Court declared unconstitutional law that required parents support their female children until 18, but males until 21

· Held the law was based on “old notions about social roles”

· Said the law was unconstitutional under ANY test (compelling state interest, or rational basis, or something in between)

Craig v. Boren 
(USSC 1976)  *intermediate scrutiny 
· OK law prohibits sale of “non-intoxicating” beer to males under 21 and females under 18

· Purpose of the law: protection of health & safety, traffic safety; preventing driving under the influence of alcohol 

HOLDING:

· Gender-based differential in the OK law is unconstitutional, violates EP Clause, fails the Reed test for scrutiny

· **Intermediate scrutiny To withstand constitutional challenge, classifications by gender must serve “important governmental objectives and must be substantially related to achievement of those objectives”

· “Fit” analysis failed intermediate scrutiny 

· Overinclusive: it really only applies to a small percentage of males ages 18-20;

· Underinclusive: it doesn’t apply to females that drive while intoxicated between ages of 18-20

· Also underinclusive because applies only to the purchase of beer, not all alcohol

NOTES:

· Post-Craig, the USSC has reaffirmed and applied intermediate scrutiny for gender classifications

· Court has held that intermediate scrutiny applies to gender classifications discriminating against women AND those discriminating against men

· Issue of what the Court should do when an Article V process is applied: 

· Since Equal Protection Amendment failed, the Court applying change through judicial review 

· Relationship between law & politics: what the issues are when which branch of government takes the power over an issue

US v. Virginia 

(USSC 1996)  *intermediate scrutiny
· Virginia Military Institute (VMI) case where women wanted to attend; VA proposed a  so-called "separate but equal" parallel program for women, called VWIL 

ISSUE:

· Issue #1: Does VA’s exclusion of women from educational opportunities at VMI deny women who are “capable of all activities of VMI cadets” the equal protection of the laws under 14th Amendment?

· Issue #2: If VMI’s “unique” situation of single-sex is unconstitutional, what is the remedy? 

HOLDING (Majority by Ginsburg; 7-1):

· VA had not “exceedingly persuasive justification” for excluding all women from VMI

· Virginia's exclusion of women from VMI  violated Equal Protection Clause of the Fourteenth Amendment; VMI must allow qualified women to attend

RULE:

· Ginsberg’s Standard **Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for gender classification 

· Doesn’t use the word “compelling” to raise it to strict scrutiny level, but it giving the standard more clout than rational basis  intermediate scrutiny with bite?

· Wants to leave some space for speculative sex-based affirmative action

· This level of scrutiny creates tension between race-based and sex-based affirmative action laws 

REASONING:

· Physical differences between men & women endure, but sex stereotypes may NOT be used to create or perpetuate the legal, social, and economic inferiority of women

· The actual v. any conceivable purpose argument: VMI was not founded for the purpose that “same sex” education was more beneficial; can’t invent a reason later to have it pass constitutional scrutiny 

· Diversity  Same-sex institutions might benefit some students, but diversity in public institutions has been proven to serve the public good

· VMI was not established with a view to diversify the education opportunities in VA by excluding women  

· Adversative method requires the same sex environment

· Court responds  

· Overinclusive: Some males won't like the adversary and same sex environment. 

· Underinclusive: Some women will like it. 

· Also, the classification based on stereotyping  the way men and women learn. 

· Remedial “all women” school VMIL of VMI fails:

· Held that the VWIL would not provide women with the opportunities as VMI

Proving the Existence of a Gender Classification (pg. 765)

· Two major ways of proving gender classification:

· 1. Facially discriminatory.  Gender classification on the face of the law 

· 2. Facially neutral.  If the law is facially gender neutral, proving a gender-classification requires demonstrating that there is BOTH a discriminatory impact AND purpose

Geduldig v. Aiello

(USSC 1974)  *rational basis test
FACTS:

· CA law an individual is eligible for disability benefits if he pays 1% of his minimum income to Disability Fund

· CA law that defines “disability” excluding coverage for certain disabilities resulting from pregnancy 

ISSUE: 

· Does the state’s insurance system's exclusion of pregnancy related disabilities violate the EP clause?

HOLDING:

· Denial of benefits for work loss resulting from normal pregnancy does NOT violate the EP Clause 

REASONING:

· What the classification is matters: if it’s pregnancy classification it is a different scrutiny than a sex-based classification  this was a pregnancy classification with rational basis test 

· CA could legitimately and constitutionally decide that it was better to “keep benefit payments at an adequate level for disabilities that are covered, rather than to cover all disabilities inadequately.”

· Court cited Williamson v. Lee Optical: a legislature could legitimately address problems in phases, prioritizing issues which were most pressing

· Court here said it shouldn’t second-guess such prioritization and legislative calculation in regards to social welfare programs

HYPOS:

Is there equal protection violation when a state employer fires:

· Female high school guidance counselor who is a male-to-female transsexual?

· There is a difference between “gender identity” and “sex”: you can change your gender identity but not your immutable sex

· Not “sex” discrimination but rather “gender discrimination”

· A female attorney that marries another woman?

· Similarly situated people are treated differently: if a man married a woman, that is accepted; but if a woman marries a woman, that is unacceptable  sex-based

· This situation is sexual-orientation based discrimination, but the more compelling argument (i.e., with standards of scrutiny established) 

Nguyen v. Immigration and Naturalization Service

USSC 2001, J. Kennedy

· 8 U.S.C. § 1409(a)  imposes requirements on the children of citizen fathers born abroad and out of wedlock to a noncitizen mother that are not imposed under like circumstances when the citizen parent is the mother. 

· 1409(a)(4) requires 1 of 3 affirmative steps required if the citizen parent is the father, but not if the citizen parent is the mother  legitimation; a declaration of paternity under oath by the father; or a court order of paternity

ISSUE: 

· Do citizenship requirements for foreign-born persons with one U.S. citizen as a biological parent violate the EP Clause where the requirements place more burdens upon children of unwed U.S. citizen fathers than upon children of unwed U.S. citizen mothers?

HOLDING: 

· § 1409(a) is consistent with the constitutional guarantee of equal protection and satisfies intermediate scrutiny
REASONING:

· Government purpose #1  assuring that a biological parent-child relationship exists

· For a mother, the relationship is verifiable from the birth itself

· Fathers and mothers are not similarly situated with regard to the proof of biological parenthood so 1409(a)(4) is designed to ensure an acceptable documentation of paternity

· Government purpose #2 ensuring that child & citizen parent have opportunity to develop a formal relationship and real ties that provide a connection between child and citizen parent and the US
· Between a citizen mother and child, opportunity for a meaningful relationship happens at birth

· This opportunity does NOT result for a father citizen who is unwed since he may not even know about the conception, or mother might not be sure of the father’s identity, or father might not be present at the birth

· Court  § 1409 ensures that such an opportunity, inherent in the event of birth as to the mother-child relationship, exists between father and child before citizenship is conferred upon the latter

· Court  Scientific proof of biological paternity (i.e. DNA testing) does nothing by ITSELF to ensure contact between father and child during the child’s minority

· § 1409 is NOT a gender-based discrimination; it addresses an undeniable difference in the circumstances of the parents at the time a child is born and these differences do not result from some stereotype.  

· The difference between men and women in relation to the birth process is a real one 

TAKEAWAYS FOR SEX DISCRIMINATION:

· Intermediate scrutiny 
· VMI applies a somewhat higher standard  Parties who seek to defend gender-based government action must demonstrate an “exceedingly persuasive justification” for gender classification 

· When the state laws can point to actual  biological differences as reasoning for the classification, the Court will be more lenient 

· No post-hoc justification for a sex-classification (VMI)

· Gender-stereotyping is an underlying concern for the Court

XIV. Equal Protection:  Alienage Classifications and Other Types of Discrimination

Questions: Should the Court treat alienage as a suspect classification?  Why or why not?  How, if at all, is alienage different from race or gender?  

Alienage Classifications 

· Alienage classifications  refers to discrimination against non-citizens

· Distinguished from national origin classification (discrimination against individuals because of the country that person or his ancestors came from)

· Aliens frequently have been denied benefits and privileges accorded to citizens – the issue is when this discrimination is denial of equal protection

· Aliens are protected from discrimination because the EPC explicitly states that no “PERSON” should be denied equal protection of the laws

· The EPC does not mention “citizens” like it does in Privileges & Immunities Clause 

· Yick Wo v. Hopkins (1886)  USSC held that “the 14th Amendment to the Constitution is not confined to the protection of citizens”; its provisions are “universal in their application, to all persons within the territorial jurisdiction” 

· State/local governments discrimination against aliens can be challenged on preemption grounds, as well as equal protection

1.  Strict Scrutiny as a General Rule

Graham v. Richardson

(USSC 1971)

· Arizona federal categorical assistance law said:  “No person shall be entitled to general assistance who does not meet and maintain the following requirement: 1. is a citizen of the US or has resided in the US a total of 15 years”

· Richardson fits all requirements except hasn’t resided in US for 15 years; applied for benefits & rejected

· AZ argued States may favor US citizens over aliens in distribution of welfare benefits consistent with EP Clause; that AZ has a “special public interest” in favoring its own citizens over aliens in distribution of limited resources 

HOLDING:

· A State’s desire to preserve limited welfare benefits for its own citizens is inadequate to justify restricting benefits to citizens and longtime resident aliens

· The state law violated equal protection and was preempted by federal control over the field of immigration law

REASONING:

· A State may legitimately try to limit its expenditures but “may NOT accomplish such a purpose by invidious classifications…the saving of welfare costs cannot justify an invidious classification”

NOTES:

· Court applied Graham holding in Sugarman: USSC declared unconstitutional a NY law that prevented aliens from holding civil service jobs; a “flat ban on the employment of aliens in positions that have little, if any, relation, to a State’s legitimate interest, cannot withstand scrutiny under 14th Amendment 

· Applied Graham to In re Griffith: USSC invalidated state law excluded aliens from being licensed as attorneys

2.  Alienage Classifications Related to Self-Government and the Democratic Process.

· Strict Scrutiny exception  only rational basis review is used for alienage classifications related to self-government and the democratic process. 
· “A democratic society is ruled by its people” and hence, the Court has declared that a state may deny aliens the right to vote or hold political office, or serve on juries. 
· ISSUE: Does EPC prevent states from imposing citizenship requirements for certain civic positions?
Foley v. Connelie 

USSC 1978 (J. Burger)

· Law at issue “No person shall be appointed to the NY state police force unless he is a citizen of US”

HOLDING: 

· The law is constitutional.  A state may, consistent with the Constitution, confine the performance of the police force to citizens of the United States.

REASONING: 

· Strict scrutiny will NOT be required when dealing with matters firmly within a state’s constitutional prerogatives.  The State only has to justify its classification by a showing of some rational relationship btw the interest sought to be protected and the classification (rational basis test)

· This is the recognition to the fact that a democratic society is ruled by its people. 

· Police function is one where citizenship bears a rational relationship to the special demands of the particular position. 

· Some statutory exclusion of aliens should NOT be under strict scrutiny because that would obliterate all distinctions between citizens and aliens depreciate the historic values of citizenship. 

Ambach v. Norwick

USSC 1979, J. Powell

· NY Education Law § 3001(3) forbids certification as a public school teacher of any person who is not a citizen of the US, unless that person has manifested an intention to apply for citizenship

· Both Norwick and Dachinger meet all of the educational requirements NY has set for certification as a public school teacher, but they consistently refused to seek US citizenship in spite of their eligibility to do so

HOLDING: The NY law is constitutional.  Public school teachers come well within the governmental function principle. The Constitution requires only that a citizenship requirement applicable to teaching in the public schools satisfies the rational basis test.

· The NY law satisfies rational basis test because it’s carefully framed to serve its purpose  b/c it bars from teaching only those aliens who have demonstrated their unwillingness to obtain US citizenship.

· Norwick and Dachinger, and aliens similarly situated, have in effect chosen to classify themselves.

· Because of the special significance of citizenship, governmental entities, when exercising the functions of gov’t, have wider latitude in limiting the participation of non-citizens

· In determining whether public school teachers constitute a governmental function, look to the role of public education and to the degree of responsibility and discretion teachers possess in fulfilling that role

· Public school teachers perform a task that goes to the heart of representative government

3. Congressionally Approved Discrimination

· Another exception to strict scrutiny for alienage classifications: where the discrimination is result of a federal law

· USSC has ruled that the federal government’s plenary power to control immigration requires judicial deference and that therefore only rational basis review is used if Congress has created the alienage classification or if it is the result of a presidential order.

4.  Undocumented Aliens and Equal Protection

Plyer v. Doe 

(USSC 1982)


· TX statute denies free public education to illegal alien children.  Said the reasons were 

· 1. It was designed to protect the state from an influx of illegal immigrants.

· 2. Relieves some special burdens educating undocumented aliens imposes on the educational system.

· 3. Relives the burden of educating children who are less likely to remain in the state and contribute 

ISSUE:  

· May a state deny a public education to the children of undocumented aliens, absent a showing that such a policy is justified by a substantial state interest?  NO

HOLDING/REASONING  The statute is unconstitutional violation of the EP clause.

· The proper standard of judicial scrutiny must be identified 
· Undocumented aliens are NOT part of a suspect class. 

· The right to an education is NOT a fundamental constitutional right.

· The statute needs to be rationally related to a substantial state interest.

· The justifications given by the state do NOT justify the statute.

· There’s no evidence suggesting that illegal entrants impose any significant burden on the economy

· Undocumented children impose the same financial burdens as legal resident children

· No evidence that alien children are less likely than others to remain within the boundaries of the State and to put their education to productive social use within the state.  

· State shouldn’t punish the children who have no effect over their parents’ illegal/immoral conduct 

· It is irrational to create a subclass of illiterates (which would add to the problems of unemployment and crime) in order to make little savings.  Absent congressional policy favoring the rule, it violates the EP Clause. 

NOTES:

· Pyler  one-time case; restricted to this decision; cannot determine the standard here 
TAKEAWAYS:

· Sexual orientation: court has never set a level of scrutiny 

· Romer  Amendment II case; one-of-a-kind case 

· Alienage: strict scrutiny

· Exception for self-governance

· Federal government has plenary power: matters whether the law is passed by Congress or by a State

· Disability: rational basis 

· Age: rational basis scrutiny

IX. Fundamental Rights:  Family Autonomy 

Questions:  Should the Constitution draw distinctions between family members and unrelated individuals?  How should courts define the boundaries of the “family” category?  How effective is the Court at distinguishing these cases from Lochner?  How should the Court deal with situations, like Troxel, where there are competing individual liberty interests?  How should the Court define “tradition” and what methodology should it use to identify it?  Should tradition matter at all in these cases?  How would you characterize the “fundamental right” at stake in these cases?  Read the full version of Justice Scalia’s opinion in Michael H.  How does he define the relevant categories?  What narrative does he develop, and how do his rhetorical choices help advance the narrative?


· Family autonomy, marriage, abortion, sodomy do not appear anywhere in the constitution  these are a category of rights that are NOT enumerated

A. INTRODUCTION

The Concept of Fundamental Rights

· There are some liberties that are so important that they are deemed to be “fundamental rights” and the gov’t cannot infringe them unless strict scrutiny is met

· Some of these liberties include rights protecting family autonomy, procreation, sexual activity and sexual orientation, medical care decision making, travel, voting, and access to courts

· Almost all of these rights are not mentioned in the text of the Constitution, the only exception being the right to vote (15th Amendment)

· For almost all of these rights, the USSC has indicated that strict scrutiny should be used

· Rights protected solely under the Due Process Clause  constitutional right to refuse medical care

· Rights protected solely under the Equal Protection Clause  the right to travel

· Right protected under EP Clause and 15th Amendment  the right to vote

· Rights protected under both the DP Clause and the EP Clause  access to contraceptives

· Whether a right is protected under due process or equal protection:

· Zablocki  majority found the right to marry to be a fundamental right under the EP Clause; concurrence used a due process approach

· Under either provision, the court must decide whether a claimed liberty is sufficiently important to be regarded as fundamental, even though it is not mentioned in the text of the Constitution

· Once a right is deemed fundamental, under due process or equal protection, strict scrutiny is generally used

· The major difference btwn DP and EP is how the constitutional arguments are phrased:

· Due process  the constitutional issue is whether the government’s interference is justified by a sufficient purpose

· Equal protection  the constitutional issue is whether the government’s discrimination as to who can exercise the right is justified by a sufficient purpose

· Although the difference is generally just semantics, there can be a real distinction: if a law denies the right to everyone, then due process would be the best grounds for analysis

· But if a law denies a right to some, while allowing it to others, the discrimination can be challenged as offending equal protection or the violation of the right can be objected to under due process
The 9th Amendment  “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people”

· 9th Amendment is often mentioned in discussions of fundamental rights, especially rights not expressly mentioned in the text of the Constitution

· 9th Amendment is used to provide a textual justification for the Court to protect non-textual rights, such as the right to privacy

· 9th Amendment is a justification for the Court to safeguard un-enumerated liberties

STRUCTURE FOR ANALYSIS:

· 1. Is there a fundamental right?

· Is the right at stake deeply rooted in the nation’s history and tradition?

· Yes  strict scrutiny

· No  rational basis

· 2. Is the right infringed?

· 3. Is there a sufficient justification for infringement?

· Compelling purpose  strict scrutiny

· Legitimate purpose  rational basis

· 4. Is the means sufficiently related to the purpose?  (Fit inquiry)

· 5. Is the law necessary to achieve the state’s purpose?   strict scrutiny

· 6. Is the law a reasonable way to achieve the state’s purpose?   rational basis

B. Framework for Analyzing Fundamental Rights

First Issue: Is there a fundamental right?

· If a right is deemed fundamental, the government usually will be able to prevail only if it meets strict scrutiny; but if the right is not fundamental, generally only the rational basis test is applied

· Constitutional interpretation debate has been primarily about how the Court should decide what rights are fundamental and particularly whether it should find fundamental rights that are not supported by the text or the clear intent of the framers

· Originalists  fundamental rights are limited to those liberties explicitly stated in the text or clearly intended by the framers

· Non-originalism  the view that it is permissible for the Court to protect fundamental rights that are not enumerated in the Constitution or intended by its drafters

· Moderate originalism  the view that the judiciary should implement the framers’ general intent, but not necessarily their specific views

· History and tradition  USSC has said that fundamental rights include those liberties that are “deeply rooted in the Nation’s history and tradition”

· Court’s preeminent role  the view that the Court’s preeminent role is perfecting the processes of gov’t and that the Court should only recognize non-textual rights that concern ensuring adequate representation and the effective operation of the political process

· Natural law  the view that the Court should use natural law principles in deciding what rights to protect as fundamental

· Moral consensus  the view that the Court should recognize non-textual fundamental rights that are supported by a deeply embedded moral consensus that exists in society

· An underlying question throughout is whether a particular liberty should be deemed a fundamental right, and that raises the methodological question of how the Court should decided this issue

Second Issue: Is the constitutional right infringed?

· In evaluating whether there is a violation of a right, the USSC considers “the directness and substantiality of the interference.”

Third Issue: Is there a sufficient justification for infringement?

Fourth Issue: Is the means sufficiently related to the purpose?

· Under strict scrutiny, the government must also show that the law is necessary to achieve its objective

· Government must prove that it could not attain the goal through any less restrictive means

· The government’s burden when there is an infringement of a fundamental right is to prove that no other alternative, less intrusive of the right, can work

All 4 of these issues require that the judiciary make value choices: 

· What is important enough to be a fundamental right

· What is intrusive enough to be deemed an invasion

· What is significant enough to be regarded as a compelling interest

· What is narrowly tailored enough to be regarded as a necessary means?

Zablocki v. Redhail  

(1978)   p.822

· Law at issue: WI statute says that residents having minor issue not in his custody and which he is under obligation to support may not marry without obtaining permission from the court.  

ISSUE: 

· Can a statutory classification which significantly interferes with a fundamental right be upheld if it is unsupported by sufficiently important state interests and closely tailored to effectuate only those interests?  NO

HOLDING/REASONING: 

· When a statutory classification significantly interferes with a fundamental right, it CANNOT be upheld unless it is a sufficiently important state interests and is closely tailored to effectuate only those interests  strict scrutiny
REASONING:

· The law unnecessarily burdens the fundamental right to marry, though the state’s interests are legitimate. 

· This interferes because the person may never be able to meet the statutory requirements and may never be able to get married; it makes no provision for inability or willingness to meet the requirement 

· Not EVERY state regulation related to marriage is subject to rigorous scrutiny.  There are regulations that do not significantly interfere with the decision to enter marriage and may be legitimately imposed. 

DISSENT (Rehnquist): 

· Under the EP clause, the statute need pass only the rational basis test, and under the DP clause, it need to be shown to bear only a rational relation to a constitutionally permissible objection.  The statute so viewed is a permissible exercise of the state’s power to regulate family life.

CLASS NOTES:

· Equal protection argument  in its effect, the statute is only discriminating against those who can’t keep up with their child support payments, so it’s not treating people similarly situated alike

· For virtually every case that falls under 14th Amendment, there’s probably an EP argument along with a DP argument  MAKE SURE TO LOOK ON BOTH FRONTS

· Court deems the right to marry as fundamental; says the law interferes directly and substantially with that right

· Beyond the idea of tradition and beyond this analogy to race, why should the right to marry be fundamental? 

· It’s something that’s involved as being fundamental to “personhood” and as existing as a person

· For all of these rights, always ask yourself “why?”   If it’s not referenced explicitly in the Constitution, why do we think it’s worthy of protection?

· State argument  compelling reason to protect children and the law is sufficiently related to that goal

Implications of the right to marry:

· HYPO: Incestuous marriage where the siblings are both certified by doctors that they can’t procreate  should this be allowed? 

· Reframe the tradition argument that incestuous relationships are something based in our tradition that are not allowed

· Why should we care about tradition in terms of framing fundamental rights?

2. The Right to Custody of One’s Children (p.827)

· USSC has recognized that parents have a fundamental right to custody of their children.

Stanley v. Illinois   

(1972)  p.827

· Under IL law, the children of unwed fathers become wards of the state and placed with court appointed guardians.  

ISSUE:  

· Is the IL law unconstitutional in that it presumes all unwed fathers to be unfit as parents?

HOLDING/REASONING: The law is unconstitutional  strict scrutiny
· The court has frequently emphasized the importance of family.

· The law has not refused to recognize those family relationships un-legitimized by a marriage ceremony.

· D’s interest in retaining custody of his children is cognizable and substantial.

· The state registers no gain towards its declared goals when it separates children from the custody of fit parents.

· “Fit” issue:

· Overinclusive  affects unmarried fathers who are not unfit parents

· Underinclusive  doesn’t affect married fathers who are deadbeats

· Also doesn’t affect unfit mothers (wed or unwed) at all 

CLASS NOTES:

· Procedural due process argument  he’s deprived of his hearing to determine whether he’s a fit father

· Substantive due process right  the right to a relationship with his children; an established relationship that the state can’t interfere with

Michael H. v. Gerald D (soap opera neighbor love scenario case)

(1989)   p.829

ISSUE: 

· May State create an irrebuttable presumption that a child born into a family unit is the child of the husband? YES

HOLDING (plurality):

· A state may create an irrebuttable presumption that a child born into a family unit is the product of the husband.

REASONING:

· As traditional social policy the husband should be responsible for the child and the integrity of the family unit

· To find a protected interest under DP clause, the interest must be “fundamental” but must also be an interest traditionally protected by our society.  

· The relationship between the biological father (from the affair) and the daughter is not one traditionally protected in our society.  In fact, the opposite is true:  traditionally we protect the relationship between husband, wife and “their” daughter.

· When this court has struck down irrebuttable presumptions, it has been because they did not rationally advance their purported goals  here the court does not accept that exercising parental rights over a child born into another family is a fundamental right sufficient to override a state’s conclusion that the integrity of the family should be maintained

· I.e., Exercising the fundamental right of being the father to your biological child does not trump the fundamental right of preserving the integrity of a family unit

DISSENT (Brennan):  

· Court seems to limit that which may be a fundamental right protected in a substantive sense by the DP clause to certain traditional liberties.  As society evolves, non-traditional rights may become fundamental. 

NOTES:

· The way we characterize the right is going to inform the “tradition” inquiry 

· Whether it’s the father’s right, the child’s right, the right to family integrity

· How does Scalia frame the tradition inquiry?  Do states traditionally award parental rights to fathers when the mother is married to somewhere else?  He says NO.

· Frame tradition at the lowest level of abstraction  at the most specific level

· When we look to tradition, we should frame it at the most specific level 

3. The Right to Keep Family Together
Moore v. City of East Cleveland, Ohio   

(1977)  p.835

ISSUE: May a zoning ordinance prohibit or restrict the rights of members of a traditional family unit to live together?  NO

HOLDING: 

· A zoning ordinance which attempts to prohibit or restrict the rights of members of a traditional family unit from living together is invalid.

REASONING:

· Such an intrusive regulation of traditional family cannot be sustained.

· It serves no useful or proper purpose, its arbitrary and capricious, and destroys historically protected rights.

· The city’s goal seeking advancement, preventing overcrowding, traffic and parking congestion, and the increased financial burden on the city’s schools are legitimate.  But, the ordinance’s goals are served marginally at best b/c other families, as defined, may burden those objectives and are excluded from scrutiny. 

4.  The Right of Parents to Control the Upbringing of Their Children

· Although economic substantive due process was abandoned in 1937, the USSC's decisions of that era protecting parental decision making are very much still followed 

· Both Meyer and Pierce are from the Lochner era

Meyer v. Nebraska 

USSC 1923, J. McReynolds 

ISSUE  Does a state statute that makes it a crime to teach children any language other than English violate the due process clause of the 14th Amendment?  YES.

HOLDING:  

· Statute is unconstitutional.  Liberties may not be interfered with under guise of protecting public interest by arbitrary legislative action without reasonable relation to some purpose within the power of the state to effect.

REASONING:

· The liberty guaranteed by the 14th Amendment includes not only economic rights (freedom of contract), but the right to “acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”

· D taught German in school as part of his occupation  his right to teach and the right of parents (to control the upbringing of their children) to engage him to instruct their children are within the liberty of the 14th Amendment

· Court has a problem with the MEANS  the means adopted exceed the limitations upon the power of the state and conflict with rights assured to Meyer; the state is DIRECTLY interfering with the fundamental right of the parents to control the upbringing of their children

Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary (USSC 1925)

· The challenged act required parents/guardians of child between 8 and 16 yrs to send him to public school, resulting in the destruction of private schools. 

· Act held unconstitutional because it unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control. 

Troxel v. Granville (USSC 2000)
· Washington statute permits “any person” to petition a superior court for visitation rights “at any time,” and authorizes that court to grant such visitation rights whenever “visitation may serve the best interest of the child.”

· Mother wanted to limit paternal grandparents visitation with their grandchildren; the grandparents petitioned for right to visit, mother opposed petition  

ISSUE: 

· Does a parent have a fundamental right in the care, custody, and control of one’s child?  YES

HOLDING (J. O’Connor): *plurality opinion only
· WA statute, as applied to this case unconstitutionally infringes on the fundamental parental right of the care, custody, and control of one’s child.  

· Narrow interpretation  applies only situations where grandparents could have limited visitation 

· Broad interpretation  parents have  liberty to interest to control their children’s lives

REASONING:

· Liberty interest of parents in the care, custody, and control of their children

· WA’s statute is too broad since it applies to any person who may petition at any time
· The statute gives no deference to a parent’s decision to not allow visitation of 3rd parties; once a petition for visitation rights is filed, the determination is solely in the hands of the judge

· Non-parental visitation statutes: 

· The extension of visitation rights to 3rd parties, however, can come with the cost of placing a substantial burden on the traditional parent-child relationship  giving a liberty to one person can simultaneously burden the liberty of another person

· Nobody here alleges and no court has found that the mother is an unfit parent  and a presumption is given that fit parents act in the best interests of their children

DISSENT (Scalia): 

· This matter should be left to the legislatures, not to the judiciary.  If the court embraces this un-enumerated right, will bring a new regime of judicially prescribed, and federally prescribed, family law.  
CLASS NOTES:
· Liberty interest vs. fundamental right interest

· Why are they using words like "liberty interest" instead of "fundamental right"? 

· Court purposely being vague  justices want to have some flexibility and want to avoid the duality of strict scrutiny/rational basis structure (like what the court tried to do w/ intermediate scrutiny in the equal protection context) 

· It enables you to do some balancing  if you're moving towards a balancing methodology; if you're balancing a liberty interest vs. a state interest, you've got some movement at either end of the scale; rather than formalistic approach 

· But the Court doesn’t offer the differentiation between liberty interest and fundamental rights 

· Balancing methodology: can’t balance a Right and an Interest  CAN balance a liberty interest and state interest

· Be careful when citing cases – especially Troxel with plurality holding

· Three Rights at Issue:

· Right at issue  parent's right to make decisions about their children
· Look to Meyer and Pierce for support  parents w/ control over kids
· Right at issue  rights of extended family members to have relationship w/ grandchild
· Some sort of liberty interest in a larger family
· Right at issue  right of the child to have relationship w/ other family members. 
XVI. Fundamental Rights:  Reproductive Autonomy 

Questions: Suppose you were assigned to redraft the majority opinion in Roe.  How might you provide a more secure interpretive foundation for a right to obtain an abortion?  What exactly is the Court’s holding in Casey?  Do you agree with Casey’s discussion of precedent?  Should Roe be regarded as a “super-precedent” for the purposes of stare decisis?  What methodology should the Court adopt to define whether a restriction constitutes an “undue burden?”  Is the “undue burden” standard workable?  Do you agree with Stenberg’s application of the “undue burden” standard?  Think back to our discussion of Dred Scott – given the volume and tenor of discussion in the political arena on abortion, is it advisable for the Court to intervene?  How have the Court’s decisions impacted the political debate surrounding abortion?  What factors inform your personal views on this subject?  

USSC has recognized 3 aspects of reproductive autonomy to be fundamental rights (and therefore strict scrutiny)

· 1. The right to procreate

· 2. The right to purchase and use contraceptives

· 3. The right to abortion

1.  The Right to Procreate

Buck v. Bell (847)
· Buck is a feeble-minded white woman; was sterilized under VA law

HOLDING: Upholds the VA statute and the compulsory sterilization.

· Court reasoned it is better for all the world if society can prevent those who are manifestly unfit from continuing their kind.  Three generations of imbeciles are enough.

NOTES AFTER:

· USSC has never overruled Buck v. Bell or repudiated J. Holmes’ opinion, but Skinner v. OK, 15 yrs later, implicitly does so by recognizing a fundamental right to procreate

Skinner v. Oklahoma 

USSC 1942, J. Douglas (pg. 849)

FACTS/PROCEDURE:

· The Act  Oklahoma’s Habitual Criminal Sterilization Act

· Deprives “habitual criminals” the right to have offspring

ISSUE: Is the Act constitutional?

HOLDING: 

· The Act is unconstitutional under EP clause; the right to procreate is a fundamental right

REASONING:

· Strict scrutiny is essential because reproduction it is a fundamental right. 

· Problem with Privileges & Immunities Clause (from Slaughterhouse) and can’t really use substantive due process (from rejecting Lochner)  so the Court basically had to call the right to procreate a “fundamental right”

· The power to sterilize can have devastating effects and there is no redemption for the individual whom the law touches; he is forever deprived of a basic liberty. 

CLASS NOTES:

· Example: can the state force birth control on a mother who is a known, repeated child abuser?  Is that constitutional?    

2. The Right to Purchase and Use Contraceptives
Griswold v. Connecticut 
USSC 1965, J. Douglas (pg. 850)

FACTS/PROCEDURE: 

· Appellants (a director of Planned Parenthood and a physician who served as Medical director there) counseled married persons and gave medical advice in order to help them prevent conception.  They were then convicted under statutes which made this illegal.

ISSUE  Is the right to privacy in the marital relationship protected by the Constitution even though there is no language recognizing it?

HOLDING: YES; the right to marital privacy, although not explicitly stated in the Bill of Rights, is a penumbra formed by certain other explicit guarantees.  As such, it is protected against state regulation which sweeps unnecessarily broad.

· Specific guarantees in the Bill of Rights have penumbras, or zones, of privacy.

· The right of association under the 1st Amendment 

· The right to be protected from invasion in your home 3rd Amendment 

· The right to be secure from unreasonable searches and seizures under 4th Amendment

· The self-incrimination clause under the 5th Amendment 

· The reservation to the people of un-enumerated rights in the 9th Amendment

· The right here is an individual’s interest in privacy of marital relation  fundamental 

· The right for married couples to make the decision not to reproduce

· Some interest in “bodily integrity” (the woman choosing not to reproduce)

· The present case concerns a relationship lying within the zone of privacy created by several fundamental constitutional guarantees. 

· The law, by forbidding the use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by means having a maximum destructive impact upon the marital relationship.  This cannot stand. 

CONCURRENCE (J. Goldberg): 

· Agrees that the law unconstitutionally intrudes upon the right of marital privacy. 

· Writes to emphasize the relevance of the 9th Amendment to the Court’s holding: 

· 9th Amendment reads: “the enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people”; suggests the list of rights enumerated is not exhaustive

· The state interest in safeguarding marital fidelity can be served by a more discriminately tailored statute 

CONCURRENCE (J. Harlan): 

· Substantive due process approach  whether the statute infringes in Due Process clause of the 14th Amendment because the enactment violates basic values “implicit in the concept of ordered liberty.”  Don’t need to rely on one or more provisions of the Bill of Rights. 

· “Forward looking” analysis  Court should pay attention to traditions that help society develop, as well as those traditions that society has broken away from – more contemporaneous standards about ordered liberty

CLASS NOTES:

· Griswold leaves open two questions:

· 1. Does the Constitution create a right for unmarried persons to use and obtain contraceptive devices?

· 2.  Can states regulate the way to obtain contraception?  

· States cannot prevent the distribution to contraceptive devices to married/unmarried persons (Eisenstadt)
· Carey v. Population Services  Court overrules NY law that prohibited selling contraceptives but to health professionals; gave full right to access to contraception

The 9th Amendment:

· Treated as a joke by Constitutional scholars

· Five theories of the 9th Amendment:

· 1. State law rights model  individuals rights in state laws/constitution still exist unless Congress preempts them or Court deems them unconstitutional; 9th Amendment doesn’t really have practical application, but rather preserves

· 2. Federalism model  9th Amendment design with 10th to prevent people from arguing that the federal government has powers beyond those enumerate; suggest a narrow construction of federal power is what 

· 3. Natural Rights  9th Amendment designed to protect those rights that that preexisted the ratification of the Constitution

· 4. Collective Rights Model  9th Amendment talks about “the people,” not “individuals”; the people have rights to alter or abolish government; right to revolution

· 5. Interpretive Model  when Court interprets, at bare minimum the Framers were saying the list of right in the Bill of Rights were not exclusive; there are additional un-enumerated rights out there; the 9th Amendment is to send the message that the Bill of Rights is not an exclusive list 

Eisenstadt v. Baird 

USSC 1972, J. Brennan (pg. 856)

FACTS/PROCEDURE: 

· The Act  he was convicted under an act which made it a felony for anyone, other than a registered physician or pharmacist, to dispense any article w/the intention that it be used for the prevention of contraception.

· The classification  Act distinguishes among 3 classes:

· 1. Married persons may obtain contraceptives but only from drs or pharmacists

· 2. Single persons may not receive contraceptives from anyone

· 3. Married or single persons may obtain contraceptives from anyone to prevent, not pregnancy, but disease. 

ISSUE: Whether there is some ground of difference that rationally explains the different treatment accorded married and unmarried persons; does this violate the Equal Protection Clause?

HOLDING: Act unconstitutional; extends Griswold
· Rights dealing with access to contraceptives must be same for the married and unmarried 

· Fit  effect of the ban to unmarried persons has, at best, a marginal relationship to the objective 

· State’s argument that the act’s purpose is to deter premarital sex, but it is unreasonable to assume that pregnancy and the birth of an unwanted child should be punishment for fornication. 

· Expansion of Griswold  If the distribution of contraceptives to married persons can’t be prohibited, a ban on the distribution to unmarried persons would be equally impermissible

· “If the right to privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether or not to bear or beget a child”

· Does this follow from Griswold?  In Griswold, idea was relating to privacy and physical sanctity of marital bedroom.  Here, court grounds liberty interest in something different  right to make decision free from government intrusion. 

Notes After:

· Carey v. Population Services International  Court declared unconstitutional a NY law that made it a crime (1) to sell or distribute contraceptives to minors under 16; (2) for anyone other than a licensed pharmacist to distribute contraceptives to anyone over 15; and (3) for anyone to advertise or display contraceptives. 

· Strict scrutiny must be met.  The court also doubted that prohibiting the distributing of contraceptives would decrease teenage sexual activity and thought irrational that unwanted pregnancy should be punishment for fornication. 

3.  The Right to an Abortion

Roe v. Wade 

USSC 1973 (pg. 859)

FACTS: Texas abortion laws being challenged. 

· State’s 3 justifications for criminal abortion laws:

· 1. Laws were product of Victorian social concern to discourage illicit sexual conduct 

· 2. Concerned about abortion as a medical procedure

· 3. State’s interest (or duty as some say) to protect prenatal life

ISSUE  Does constitutional right of privacy include a woman’s right to choose to terminate her pregnancy?

HOLDING (J. Blackmun): 

· Yes, but it is not an unqualified right of privacy.  A state criminal abortion statute of the current Texas type that exempts from criminality only a life-saving procedure on behalf of the mother, without regard to pregnancy state and without recognition of the other interests involved is violative of due process clause of 14th Amendment. 

· The right of privacy found in the 14th Amendment concept of personal liberty and restrictions upon state action is broad enough to encompass a woman’s decision whether or not to terminate a pregnancy

REASONING:

· Court, in the past, has recognized that right of personal privacy, or zones of privacy, does exist under the Constitution and it is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy

· Court finds this right of privacy under 14th Amendment’s concept of personal liberty and restrictions upon state action. 

· The right of personal privacy includes the abortion decision, but this right is NOT unqualified or absolute and must be considered against important state interests in regulation.

· Strict scrutiny must be used

· P argues the fetus is “person” within language of 14th Amendment but the word “person” as used in 14th Amendment does NOT include the unborn. 

· The pregnant woman cannot be isolated in her privacy.  This situation is different than most others (such as marriage, procreation, education, etc) because at some point another interest (that of the mother or that of potential human life) becomes significantly involved.  The woman’s privacy is no longer sole. 

· Two distinct and separate legitimate state interests: (1) in preserving the health of the pregnant woman AND (2) protecting the potentiality of human life. 

· When does each interest become compelling?
· Interest in the pregnant mother  become compelling at end of 1st trimester. 
· From and after this point, a state may regulate the abortion procedure to the extent that the regulation reasonably relates to the preservation and protection of maternal health. 

· Interest in the potentiality of human life  compelling point is viability. 

· State may go so far as to proscribe abortion during the period of viability, except when it is necessary to preserve the life or health of the mother. 

· Summary:

· 1. Up to end of 1st trimester  abortion decision left to medical judgment of pregnant woman’s doc

· 2. After end of 1st trimester  the state may regulate abortion procedures in ways that are reasonably related to maternal health

· 3. For the stage subsequent to viability, state may regulate and even proscribe abortion except where necessary for the preservation of the life or health of the mother. 

DISSENT (J. Rehnquist):  

· The test which should be applied in the area of social and economic legislation is whether or not the law has a rational relation to a valid state objective (Williamson v. Lee Optical) –wanted rational basis 

· This right is not “so rooted in the traditions and conscience of our people as to be ranked as fundamental.”  The court found a right completely unknown to the drafters of the 14th Amendment. 

CLASS NOTES:

· Doctrinal argument in favor of right to abortion there’s a fundamental right to privacy grounded in the Constitution, citing Griswold, Eisenstadt
· Story to tell about Lochner (which you know the other side is going to argue) need to figure out a way to distinguish Lochner here

· How do you frame the underlying liberty interest?  

· The right to make personal decisions around procreation; bodily integrity; the right to make economic decisions (state imposing a particular type of economic burden); the right to make decisions about your family (family autonomy cases); the right to make wide-change of personal decisions; 

Planned Parenthood v. Casey
(USSC 1992) pg. 867

At issue are five provisions of the PA Abortion Control Act of 1982: 

· 1. The "informed consent" required doctors to provide women with information about the health risks and possible complications of having an abortion before one could be performed. 

· 2. The "spousal notification" rule 

· 3. The "parental consent" rule required minors to receive consent from a parent or guardian prior to an abortion

· 4. Imposed a 24-hour waiting period before obtaining an abortion

· 5. The imposition of certain reporting requirements on facilities providing abortion services

· Pennsylvania defended the Act by urging Court to overturn Roe as having been wrongly decided.

HOLDING:  (Plurality/joint opinion by O’Conner, Kennedy, Souter)

· Parental consent, informed consent, and 24-hour waiting period were constitutionally valid regulations

· Reaffirmed the three central rules from holding of Roe:

· Recognition of the right of a woman to choose to have an abortion before fetal viability and to obtain abortion without undue influence from the State

· Confirmation of the State’s power to restrict abortion post-viability, if the law contains exceptions to protect the woman’s health

· The State has a legitimate interest from the outset of pregnancy to protect the health of the woman and the life of the fetus that may become a child

REASONING:

· Constitutional justification  Constitutional protection of a woman’s decision to have an abortion comes from Due Process Clause of the 14th Amendment 

· Roe is still constitutionally valid:

· Roe has in no sense been proven “unworkable” 

· The ability of women to participate equally in the economic and social life of the nation has been facilitated by their ability to control their reproductive lives

· No development of constitutional law since Roe has implicitly or explicitly left Roe behind as obsolete 

· Reaffirm viability as the “line of liberty” for woman’s right to abortion:

· Pre-viability: the state cannot categorically prevent a woman from getting an abortion

· Post-viability: the state restrict access to abortion; it’s not just the mother’s interests, but also the fetus

· But Roe’s trimester structure is OVERRULED: the framework is too rigid and sometimes contradicts the State’s permissible exercise of its powers (also not a central rule of Roe)

· The formulation it misconceives the nature of the pregnant woman’s interest and in practice it undervalues the State’s interest in potential life 

· The UNDUE BURDEN ANALYSIS: 

· State may have regulations for respect for the unborn IF they are not substantial obstacles to the woman’s exercise of a right to choose to have an abortion & if the measure is reasonably related to that goal

· Undue burden  having "the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus."

· Not all burdens are undue burdens

· RULE  After PP v. Casey, the government can regulate abortions performed prior to viability so long as there is not an undue burden on access to abortions 

BLACKMUN’S CONCURRANCE:

· *Thinks strict scrutiny of state limitations is the most secure protection of women’s reproductive decisions and the trimester structure from Roe should not be overruled 

· A woman’s right to reproduce is a fundamental right and should not be left up to the democratic process (i.e., should be a political question left up to the “ballot box”)

· Categorizing a woman’s right to an abortion as a “liberty interest” is not sufficient 

· Puts weight on affirming Roe since it’s the only Majority holding on the subject (as opposed to plurality holdings)

· Thinks State restrictions on abortions violate a woman’s right to privacy in two ways:

· Infringes on a woman’s right to bodily integrity

· Deprives a woman of the right to make her own decision about reproduction and family planning

· State restrictions also bring up issues of gender inequality: shouldn’t force women to accept their “natural status” of motherhood 

NOTES:

· Changing valuesis Casey living Constitutionalism?

· Are state legislatures the best arena to debate living constitutionalism?

· What level of scrutiny applies here  definitely not strict scrutiny

Hypo: technology develops; fetus and fertilized eggs can now be raised in artificial wombs; transplant to artificial womb is no more dangerous than a woman choosing to have an abortion.  Does that change the ruling of Casey?  

· Pretty much takes the woman’s argument out of it, short of the desire of a woman to prevent having a genetic child in the world

TAKEAWAYS FROM CASEY:

· State may not prohibit abortion pre-viability

· State may prohibit post-viability abortion, provided there's an exception for the life/health of the mother

· Court's holding:

· Imposes undue burden test  states can enact regulations to further maternal health or fetal life so long as they don't present an undue burden

· Rejects trimester framework from Roe state as an interest in the woman’s health from the beginning of the pregnancy, not just after the first trimester

· What's left of Roe:

· Pre-viability rule  state cannot prevent a woman from getting an abortion

· Post-viability rule  state can restrict access to abortion

· State interests that will be recognized  from the outset of the pregnancy the state has these legitimate interests; state going to be able to say all sorts of things prior to viability

Stenberg v. Carhart

(USSC 2000) pg. 879

FACTS:

· Nebraska statute prohibited "partial birth abortion", defined as any abortion in which the physician "partially delivers vaginally a living unborn child before killing the unborn child and completing the delivery." 

· Carhart was a NE physician who wanted to use a modified version of D&E called "D&X" (Dilation and Extraction)—extracts part of the fetus first and then begins the process of dismemberment

ISSUE:

· Whether NE’s “partial birth abortions” criminal law violates the Constitution, as interpreted by Casey and Roe
HOLDING: (*Majority by: Breyer, Joined by Stevens, O'Connor, Souter, Ginsburg)

· The NE law is unconstitutional because:

· 1. The law lacks any health exception for the preservation of the health of the mother

· 2. It imposes an undue burden on a woman’s ability to choose a D&E abortion, which unduly burdens the right to choose abortion itself

· Laws banning partial-birth abortion are unconstitutional if they do not make an exception for the woman's health, or if they cannot be reasonably construed to apply only to the partial-birth abortion (intact D&X) procedure and not to other abortion methods

REASONING:

· Issue of woman’s health exception:

· States have an interest in promoting the potentiality of human life BUT the State cannot endanger a woman’s health when it regulates methods of abortion

· NE argued the law does not require a health exception because there is no need for one; claim that even by prohibiting partial birth abortions, a “safe alternative remains available” and the ban creates no risk to women and argues D&X procedures aren’t performed often  this is rejected by the Court

· Issue of undue burden:

· The law is overinclusive: though the aim of the law is to ban D&X abortions, its language also covers a broader category of procedures (it doesn’t differentiate between D&X and D&E procedures, for example)

· The ban covers D&X abortions, as well as D&E abortions which are the most commonly used method for performing abortions in the 2nd trimester

· Could use the NE law as written to go after doctors that used D&E procedures  creates an undue burden on a woman’s right to make abortion decision (Casey)

CONCURRANCE (Ginsburg, joined by Stevens)

· NE law doesn’t “save any fetus from destruction” or protect women rather it is a vehicle for the legislature to chip away at the private choice shielded by Roe, as modified by Casey

Waiting Periods

· Prior to Casey, Court held waiting periods were unconstitutional  there was no “legitimate state interest furthered by an arbitrary and inflexible waiting period” (strict scrutiny used)

· Then the waiting period was held constitutional under the “undue burden” test from Casey:

· Held the state’s interest that an important decision needing time for reflection was not unreasonable and not an undue burden on access to abortions

Information Consent Requirements

· Prior to Casey, Court held unconstitutional to require physicians to inform women seeking abortions about the development of her fetus, the dates of viability, and physical and emotional consequences of abortion

· It was held this information requirement was meant to discourage women from getting abortions 

· Casey held this information-giving requirement was constitutional:

· Casey leaves unresolved in HOW FAR the government can go in this direction in the form of informed consent laws (allowing the State to regulate abortions in a way that encourages childbirth)

Government Restrictions on Funds and Facilities for Abortions 

· USSC has repeatedly held that the government is not constitutionally required to subsidize abortions even if it is paying for childbirth

Maher v. Roe 

(USSC 1977)

HOLDING  The state is not in violation of the 14th Amendments and does not impinge on the fundamental right recognized in Roe; government may deny funding for “non-therapeutic” abortions

· The Constitution does not require a state to pay for “non-therapeutic” abortions when it pays for childbirth

REASONING:

· Equal Protection analysis  Financial need alone never identifies a “suspect class” for purposes of Equal Protection analysis

· Pregnant, indigent women seeking abortions are not a suspect class, therefore there is no discrimination against a suspect class in this case

· Roe analysis  did not declare an unqualified, constitutional right to an abortion, rather the right protects the woman from unduly burdensome interference with her freedom to decide

· There is a difference between direct state interference with a protected activity and state encouragement of an alternative activity consonant with legislative policy 

· Federalism  States have wide latititude choosing among competing demands for limited public funds

· When an issue involves choices as sensitive as these (implicated by funding of non-therapeutic) the appropriate forum for their resolution is the legislature 

DISSENT (Brennan, Marshall, Blackmun)

· State is clearly coercing indigent pregnant women to bear children because without funding for abortions, childbirth is the only option since the State covers medical expenses for childbirth

Planned Parenthood v. Casey 

(USSC 1992) pg. 897

· Spousal notification requirement is unconstitutional:

· Undue burden  spousal notification requirement will prevent a significant number of women from obtaining an abortion; it will impose a substantial obstacle

REASONING:

· If a married woman chooses not to inform her husband of an abortion, there is likely a valid reason behind it: spousal abuse, physical violence, reasonable fear of their husbands

· Invasion of fundamental right:

· The state regulation with respect to the child a woman is carrying will have a far greater impact on the mother’s liberty than the father’s liberty – balancing of interests

· State here is touching on the private sphere of family, as well as the bodily integrity of pregnant women 

· The marital couple is not an independent entity, but an association of two individuals  

· The right of the individual, single or married, to be free from unwarranted governmental intrusion is a fundamental right (Eisenstadt); women do not lose her constitutionally protect liberty when she marries

· Slippery slope argument: if a husband can control a wife’s right to have an unobstructed access to abortion, then perhaps the State could allow a husband to require his wife to notify him if she uses post-fertilization contraception, or notify her husband if she engages in smoking, drinking, or other activities that may affect a fetus/reproductive organs  A State may NOT give to a man the kind of dominion over his wife that parents exercise over their children

DISSENT (Rehnquist, White, Scalia, Thomas):

· State has legitimate interest in protecting the interests of father, protecting the potential life of the fetus, promoting “the integrity of the marital relationship”: spousal notification is a rational attempt to improve spousal communication

Gonzalez v Carhart  

(2007)  p.133 in Supplement

FACTS:

· The Partial Birth Abortion Ban Act banned intact D&E abortions (in second trimester): “An abortion in which the person performing the abortion, deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-first presentation, the entire fetal head is outside the body of the mother, or, in the case of breech presentation, any part of the fetal trunk past the navel is outside the body of the mother, for the purpose of performing an overt act that the person knows will kill the partially delivered living fetus; and performs the overt act, other than completion of delivery, that kills the partially delivered living fetus.”

ISSUE: 

· The validity of the Partial Birth Abortion Ban Act of 2003, a federal statute regulating abortion procedures.

HOLDING/REASONING:  

· The act is sustained.  It is not void for vagueness, does not impose undue burden, and is not invalid on its face.

· The state has an interest in preserving fetal life  the ban was narrowly tailored to address this interest. 

· Relied on Congress's findings: intact D&X (dilation and extraction) procedure is never needed to protect the health of a pregnant woman  that a health exception is unnecessary.  

· The Majority opinion held that "ethical and moral concerns" (including an interest in fetal life) represented "substantial" state interests which (assuming they do not impose an "undue" burden) could be a basis for legislation at all times during pregnancy, not just after viability
· Thus, the Court believed that the pre-viability/post-viability distinction was not implicated in Carhart. 
· Distinguished but did not reverse Stenberg: state statute at issue in Stenberg was more ambiguous than the later federal statute at issue in Carhart

DISSENT:

· Ginsburg's dissent was the only opinion in this case that mentioned the word "privacy". 

· Said Casey sought to ground the Court's abortion jurisprudence based on concepts of personal autonomy and equal citizenship, not the Court's previous privacy approach: " legal challenges to undue restrictions on abortion procedures do not seek to vindicate some generalized notion of privacy; rather, they center on a woman's autonomy to determine her life's course, and thus to enjoy equal citizenship stature”

· "Casey's principles, confirming the continuing vitality of ‘the essential holding of Roe,’ are merely ‘assume[d]’ for the moment ... rather than ‘retained’ or ‘reaffirmed.’"

Application of Casey:

· What is the status of the “health exception” from Casey in Gonzalez?

· Gonzalez only proscribes intact D&E, so you could argue there’s still a health exception if you have another type of partial-birth abortion that you could have

· Possibility of an “as-applied challenge in a discrete case” if it turns out the procedure is necessary for health – but when could you realistically ever do this?

Ayotte v. Planned Parenthood of Northern New England 

(2006) p.149 in supplement

ISSUE: 

· New Hampshire Parental Notification Prior to Abortion Act, "an act requiring parental notification before abortions may be performed on un-emancipated minors”.  

· It was found unconstitutional and the question is what is the appropriate judicial remedy?

HOLDING/REASONING:

3 propositions established:

· "States have the right to require parental involvement when a minor considers terminating her pregnancy."

· "A State may not restrict access to abortions that are “necessary, in appropriate medical judgment for preservation of the life or health of the mother” (Casey)

· "New Hampshire has not taken issue with the case’s factual basis: In a very small percentage of cases, pregnant minors need immediate abortions to avert serious and often irreversible damage to their health.  New Hampshire has conceded that, under this Court’s cases, it would be unconstitutional to apply the Act in a manner that subjects minors to significant health risks."

Restrictions on abortion:

· Waiting periods  Casey, 24 hr waiting period is constitutional

· Informed consent  probable age of fetus, health risks, 

· Fetal viability  fetal viability test is constitutional

· Reporting requirements  as long as it remains confidential, generally constitutional

· Parent notice and consent  they’re constitutional as long as there’s a judicial bypass

· Spousal notification and consent  Casey, unconstitutional

· Abortion funding  governing law is Maher
SUBSTANTIVE DUE PROCESS

Interpretation: what mode of interpretation is best suited to answer substantive due process questions?

· Doctrinal

· Historical

· Prudential

· Ethical

· Textual

What’s the “black letter law” and why that’s difficult to answer:

· 1. The vague and ambiguous nature of the Constitutional test

· Broad words like “liberty” and “equality” are hard to give a definition

· There’s no restrictions of meaning

· 2. Lack of consensus on HOW the Constitution should be interpreted:

· The Court has not selected one modality to interpret the Constitution 

· 3. The existence of multiple interpreters beyond the USSC:

· Congress, The President, state courts, administrative agencies, people

· 4. The distance between the “law as interpreted” and the “law as implemented”:

· (Brown, for example); takes time for interpretation to become reality in law

· 5.  Existence of multiple sources of 

· Text, USSC opinions, other branches, the magna carta, declaration, social practices, state legislatures – all are deemed as valid sources of authority for Constitutional argumentation; it’s not just 

· 6.  There is no “black-letter law” for some issues

· Accept ambiguities

· So many issues are contested right now, there’s no definitive treatise, interpretation, black-letter law, clarifying law 

· Black-letter lawusually depends on who your client is and what they want

· Focus on going back to ambiguous cases and how you might support different arguments about what those cases mean 

XVII. Fundamental Rights: Constitutional Protections for Medical Care Decisions 

Question:  What is the difference between the individual rights asserted Cruzan and Glucksberg?  When defining the fundamental rights at stake in a given case, what level of abstraction should the Court use?  Should the Court account for current political debate on an issue, and if so, how?  Under what circumstances is it appropriate for the state to assert a moral agenda?  After Glucksberg, are there circumstances where an individual might still be able to assert a right to assisted suicide?  

Right to Refuse Treatment

· Jacobson v. Massachusetts (1902)  USSC upheld MA law that require vaccinations; held it was Constitutional due to the State’s compelling interest in stopping the spread of contagious disease

· Washington v. Harper (1990)  Court held prisoners had the right to be free from involuntary administration of antipsychotic drugs.  Prisoners possess a “significant liberty interest in avoiding the unwanted administration of drugs under Due Process Clause.”

· Generally there is a Constitutional rights of individuals to refuse treatment, but it is NOT absolute and can be regulated by the state

Cruzan v. Director, Missouri Dept. of Health

(USSC 1990)

*leading case on the right to refuse medical care 

ISSUE:

· Whether Cruzan has a right under the Constitution which would require the hospital to withdraw the life-sustaining treatment under these circumstances 

· Whether MO had the right to require "clear and convincing evidence" (the state’s standard) in order for the Cruzans to remove their daughter from life support

HOLDING:

· Constitution does not forbid state to require that evidence of an incompetent's wishes as to the withdrawal of life-sustaining treatment be proved by clear and convincing evidence

· The Due Process Clause does NOT require a State to accept the "substituted judgment" of close family members in the absence of substantial proof that their views reflect the patient's. 

REASONING:

· Informed consent doctrine and competent persons:

· A competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment (Jacobson and Washington v. Harper)

· *Must balance a person’s “liberty interest” against the relevant State interests 

· The Court assumes that the Constitution grants a competent person a constitutionally protected right to refuse life-sustaining nutrition/hydration – Due Process Clause protects an interest in life as well as an interest in refusing life-sustaining medical treatment 

· BUT an incompetent person is not able to make an informed and voluntary choice to exercise a hypothetical right to refuse treatment  such “right” must be exercised by a surrogate

· Incompetent persons are able to exercise the right to refuse medical treatment under the Due Process Clause, but there was no "clear and convincing evidence" of what Nancy wanted, therefore the Court upheld the state's policy

· “Clear and convincing” standard: The more stringent the burden of proof a party must bear, the more that party bears the risk of erroneous decision  MO may place an increased risk on those seeking to terminate an incompetent individual’s life-sustaining treatment

· No “clear and convincing” evidence: Cruzan's saying she did not want to live life as a "vegetable" did not deal in terms with withdrawal of life-sustaining treatment 

· Due Process requires the State only to repose judgment on these matters with respect to the individual patient herself  Troxel: liberty interest of the parents in their children; parent’s judgment of what is best for their child is infringed by the “clear and convincing evidence”

CONCURRANCES (O’Connor):

· There is a protected liberty interest in refusing unwanted medical treatment: the refusal of unwanted food and water is encompassed within that liberty interest

· Wanted the Court to specifically announce that the federal courts have no business in this field; that these issues should be left up to the States alone  Nothing in the Constitution about preventing suicide, or refusal of life-sustaining measures; or the wish to preserve life or to choose to die

Afterthoughts

· Cruzan leaves many questions unanswered about the right to refuse treatment.

· The court never indicates the level of scrutiny to be used for this liberty interest

· What is “clear and convincing evidence”

· Open question of a “proxy” for these decisions

· The court approves a state’s requiring clear and convincing evidence that a person wanted treatment terminated before it is ended –Court does not consider whether a state may go even further and require proof beyond a reasonable doubt

RIGHT TO PHYSICIAN ASSISTED SUICIDE

Washington v. Glucksberg

(USSC 1997) p.913

ISSUE  Whether WA prohibition against causing or assisting a suicide offends the 14th; and whether liberty includes a right to commit suicide and a right to assistance?

HOLDING:  The right to assisted suicide is NOT a fundamental liberty interest protected by the DP clause.

· Court describes the right at issue in this case as: the asserted “right to assistance in committing suicide” is not a fundamental liberty interest 

REASONING:

· The “right to die” is an abstract concept of personal autonomy – no textual or historical argument

· Traditional argument  Begin all DP Cases by examining Nation’s history, legal traditions, and practices. 

· The decision to commit suicide with the assistance of another may be just as personal and profound as the right in Cruzan, BUT there’s no legal traditions and history supporting the “right to die” 

· CourtDistinguish from Cruzan because the right to refuse medical care in Cruzan is based on the common-law concept of battery and no such similar historical protection is involved here.  

· There is no fundamental constitutional right to assistance in committing suicide.  

· Since the right to die is NOT a fundamental right, the statute can be upheld as long as it is rationally related to a legitimate state interest (like preserving life).   

Vacco v. Quill  

(USSC 1997) p.918

NY law: it is a crime to aid another to commit or attempt suicide, but patients may refuse lifesaving medical treatment.

ISSUE: Whether NY’s prohibition on assisting suicide is violates the EP clause.

HOLDING/REASONING: NY law does not violate the EP clause.

· Generally speaking, laws that apply evenhandedly to all “unquestionably comply” with the EP clause.

· NY obviously had a number of legitimate, compelling, and rational interests in enacting this ban. 

· Regardless, it determined simply that the law permitted everyone to refuse treatment and prohibited everyone from assisting suicide; as such, the law did not run afoul of the EP clause and the state had the constitutional authority to put such a law into place.

· There is a difference between allowing a patient to die and causing a patient to die

Unit XVIII: Fundamental Rights:  Sexual Orientation and Sexual Activity

Questions:  Under what circumstances is it appropriate for the Court to ignore stare decisis?  Does Lawrence follow the guidelines for overruling precedent that the Court established in Casey?  Does Lawrence establish a fundamental right, and if so, how would you define that right?  Does Lawrence prohibit state restrictions on same-sex marriage?  Is international law a legitimate source of authority for a particular constitutional interpretation?  Should the Court give weight to decisions by constitutional courts outside the United States?  After Lawrence, does the state have the power to adopt laws prohibiting adultery?  Consensual incest between adult siblings?  Does morality constitute a legitimate state interest?  Why isn’t Lawrence an equal protection decision?  Does it – or should it – have any impact on how classifications based on sexual orientation are treated under the Equal Protection Clause? Given all of the criticism by judges and academics, how do you explain the continued survival of substantive due process?  Now that we’ve completed the substantive due process unit, how should the Court determine which unenumerated rights are entitled to constitutional protection?  Which of the methodologies used in different cases has the most appeal?

Bowers v. Hardwick (1986)  USSC, 5-4, held that the right to privacy does not protect a right to engage in private consensual homosexual activity

· Court upheld a GA law that prohibited oral-genital or anal-genital contact

· Statute applied to both hetero and homosexual activity, but the Court’s opinion focused exclusively on the constitutionality of states’ prohibiting homosexual activity

Lawrence v. Texas 

*Expressly overrules Bowers
(USSC 2003) J. Kennedy (pg. 920)

· TX Penal Code Ann. §21.06(a): “A person commits an offense if he engages in deviate sexual intercourse with another individual of the same sex”

HOLDING (7-2): TX statute violates the DP Clause.

· Expressly overrules Bowers  “it was not correct when it was decided and is not correct today”

· TX cannot prohibit consensual adult private sex between same sex couples.  It furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.

· The standard here: it’s not rational basis scrutiny (because under that, moral argument are generally acceptable) but also not strict scrutiny  

· Declares all state sodomy laws unconstitutional – but consider how narrow the holding may be

REASONING:

· “Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct”:

· The GA and TX statutes touch upon the most private human conduct – sexual behavior – and in the most private of places – the home; and these statutes seek to control a personal relationship that is within the liberty of persons to choose without being punished as criminals

· The liberty protected by the Constitution allows homosexuals the right to make this choice of intimate conduct with another person

· Historical argument  no longstanding history of laws directed at homosexual conduct as a distinct matter

· Court looks to more MODERN laws and traditions as being the most relevant to the court’s inquiry:

· Doctrinal argument  Court looks to recent precedent

· Casey  Court confirmed that our laws and traditions afford constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education

· Romer  CO law was stuck down as a violation of EP Clause

· Living Constitution argument  Had the framers of the DP Clause known the components of liberty in its manifold possibilities, they might have been more specific.  They did not presume to have this insight.  They knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress.  As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.

· Why the Court does NOT decide Lawrence under EP Clause  the Court is worried that some might question whether a prohibition would be valid if drawn up differently, say, to prohibit the conduct between BOTH same-sex and different-sex participants

· Perhaps the court doesn’t want to make homosexuals a suspect class under EPC to avoid ruling exactly what Romer means, upcoming gay marriage bans, etc.

CONCURRENCE (O’Connor):

· She concurs that TX’s statute banning same-sex sodomy is unconstitutional, but she bases her conclusion on the Equal Protection Clause, not on the Due Process Clause, because the TX statute violated rights of homosexuals and was targeted directly toward gay persons as a class

DISSENT (Scalia, Rehnquist, Thomas):

· Morality IS a rational basis for enforcing the law.  “If all law representing essentially moral choices under the due Process clause, the courts will be very busy indeed.”

· Argues against “the living Constitution”  Constitutional entitlements do not spring into existence because some states choose to lessen or eliminate criminal sanctions on certain behavior

HYPO:  Definition of “marriage” and “spouse”; in determining the meaning of any act of Congress or any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the US, the word “marriage” means only a legal union between one man and one woman as husband and wife, and the word “spouse” refers only to a person of the opposite sex who is a husband or a wife”

· How can you challenge this with Lawrence?

· State interest: traditional family, etc.; the state is entitled to more deference here

· Lawrence only gives the right to sexual privacy

WRAP-UP

Category of “Right to Privacy”:

· If you wrote “right to privacy” on Gewirtz’s exam, what would he say:

· “Right to privacy” is an umbrella  What is included under that and what are the standards applied 

· Keep in mind the “right to do ______” 

· Right to bodily integrity (Roe)?  More of a liberty interest 

· Right to sexual privacy with consensual adults in private home (Lawrence)

· Right to privacy in marital bedroom (Griswold)

· How does Lawrence fit with prior doctrine?  Overrules Bowers—that’s about all that can be said for sure

· What can be said for certainty about substantive due process: distinction between economic and social realms

· Social: how does the Court identify fundamental rights

· History/tradition  there are some rights that have evolved into “fundamental rights” that perhaps historically were not regarded as such (the living Constitution)

· The scrutiny given such rights: strict scrutiny 

· List of fundamental rights:

· Right to travel

· Right to get married

· Right to raise your children

· Right to custody of your children

· Right to contraceptives 

· Abortion is kind if its own realm, with several liberty interests involved 

· Liberty interest v. fundamental right:

· If it was fundamental right  strict scrutiny

· Then in Lawrence and Cruzan, started talking about “liberty interest” without regard to a level of scrutiny – the Court HAS to have done this purposefully

SUBSTANTIVE DUE PROCESS TAKEAWAYS

· Doctrine: what’s the law?

· Interpretation: which interpretive modality is best suited to resolve substantive due process questions?

· Legitimacy: is it legitimate for the Court to locate unenumerated laws within the 14th Amendment DPC?

· Subjectivity: how should the court discipline its judgment when it wages into the unenumerated rights area

· Tradition: what role should tradition play in these cases?  What’s the appropriate methodology?

· Interest: what constitutions a constitutionally valid reason for the state to infringe on individual liberty?

· Ethical modality: what’s the appropriate role for “community standards” in constitutional interpretation; in means of “living Constitution”?

· Meaning ANY sort of external community norms outside the Constitution 

XVIII. Right to Travel; Right to Education); Intro to Procedural Due Process

Saenz v. Roe (USSC 1999)
· CA law limited the max welfare benefits available to newly arrived residents to the amount payable by the state of the family’s prior residence

ISSUE  Whether a statute limiting State welfare benefits to newly-arrived citizens of the State is constitutional

HOLDING:

· The statute is unconstitutional: violates the fundamental right to travel; gets strict scrutiny analysis

· Discriminatory classification of “newly arrived citizens” is itself a penalty b/c of the fundamental right to travel 

REASONING:

· The right to travel is fundamental right: Though the word “travel” is not found in the Constitution; the right to travel from one State to another is firmly embedded in jurisprudence (doctrinal argument)
· Three Components of the Right to Travel:

· 1. The right of a citizen of one State to enter and to leave another State

· 2. The right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the second State [Article IV § 2: “The Citizens of each State shall be entitled to all the Privileges and Immunities of Citizens in the several States” that he visits]

· *3.  For travelers who elect to become permanent citizens of another State, the right to be treated like other citizens of that State.

· Citizen’s Clause of the 14th Amendment: expressly equates citizenship with residence: “That clause does not provide for, and does not allow for, degrees of citizenship based on length of residence”

· Court showing some indication that the Privileges & Immunities Clause is back since Slaughterhouse 
· Newly arrived citizens have two capacities: one state, one federal – adds to argument that they have the same rights as others who share their citizenship

· Discriminatory classification of “newly arrived citizens”:

· Equal Protection argument: Non-residents classification being treated differently from residents

· CA’s argues that it has a fiscal justification for the statute: state cannot accomplish this by discriminatory means

· Neither the duration of residency nor identity of prior States has any relevance to a citizen’s need for benefit  bears no relationship to the State’s interest in state funding 

NOTES:

Court has held some durational residency requirements constitutional: 

· To get in-state tuition 

· Length required for voting

· Divorce within a state –a person moving into a state would eventually qualify for the eligibility for divorce and could ultimately have obtained the same opportunity for adjudication at an earlier point in time (before moving)

CONSTITUTIONAL PROTECTION FOR A RIGHT TO EDUCATION

San Antonio Ind. School District v. Rodriguez (USSC 1973)
· TX had a tax system in place where the state provides 80% of public school funding, and the remaining 20% came from property taxes of the school district; result was schools in the poorest property tax area were dramatically less-funded than the most affluent property area

HOLDING  Education is NOT a fundamental right
· Absolute equality of education funding is not required and a state system that encourages local control over schools bears a rational relationship to a legitimate state interest; system constitutional under EPC

REASONING:

· Education is neither ‘explicitly or implicitly’ protected in the Constitution”

· Importance alone does not elevate education to the standard of a “fundamental right”; distinguishable from the basic rights to food, shelter

· Analysis: since education is not a fundamental right with strict scrutiny required, TX had not created a suspected class related to poverty  the state could continue their school financing plan as long as it was “rationally related to a legitimate state interest”, which passed rational basis test

· Doctrinal argument century of USSC adjudication under Equal Protection Clause affirmatively supports application of a traditional standard of review: rational basis test

· Prudential Argument  If the Court were to impose strict scrutiny analysis on local fiscal schemes, would lead to an influx of cases alleging violation of EPC

· Federalism Argument  Court cannot abrogate the system of financing public education in virtually every state –infringement on States’ control over public schools

· School argued that there was a nexus between education and other fundamental rights  this fails

· Critical distinction between “positive right” and “negative right”
· Positive right: constitutional right for the state to give/do something for individuals
· Negative right: constitutional right for the state to leave individuals alone
TAKEAWAYS:

· Education is NOT a fundamental right under EPC.  

· Poverty is NOT a suspect classification  Discrimination against the poor only has rational basis test
· Importance of positive/negative rights *Refusal for the Court to find education a fundamental right is consistent with general unwillingness to hold that there are constitutional rights to affirmative services/“positive rights” by the government 

INTRO TO PROCEDURAL DUE PROCESS

· Procedural due process  refers to the procedures that the government must follow before it deprives a person’s life, liberty, or property.  

· Classic PDP issues concern what kind of notice and what form of hearing the government must provide 

· Substantive due process  asks whether the government has an adequate reason for taking away a person’s life, liberty, or property.  

· SDP looks to whether there is sufficient justification for the government’s action.  Whether there is such a justification depends on the level of scrutiny used.

· Distinction between PDP and SDP: 

· Example: the constitutional right of parents to custody of their children.

· PDP inquiry: requires that the government provide notice and a hearing, and that there be clear & convincing evidence of a need to terminate custody

· SDP inquiry: since right to custody is a fundamental right (strict scrutiny) requires that the government prove that terminating custody is necessary to achieve a compelling purpose

· The issue of “remedy”  sometimes can distinguish between PDP and SDP based on the remedy being sought:

· If plaintiff seeks to have governmental action declared unconstitutional on the basis of violating a constitutional right, SDP is involved

· If plaintiff seeks to have government action declared unconstitutional because of lack of adequate safeguard (like notice or hearing) the PDP is involved 

· PDP and SDP can involve some of the same questions:

· Often necessary to define “liberty” and “property”

· If there is no denial of life, liberty, or property then government does NOT have to provide PDP or SDP

· Utilitarian rationales: arguments about arbitrary action; some sense of underlying fairness 

· Dignitary rationale: treating individuals with dignity of their rights

DUE PROCESS: Three Basic Questions 

1. Has there been a “deprivation”?

2. Is the deprivation of “life, liberty, or property”?

3. Is the deprivation without “due process of the law”?

1. What is a “deprivation”?

Two main issues:

· First, is government negligence sufficient to create a deprivation or must there be a reckless or intentional governmental action?

· Second, when is the government’s failure to protect a person from privately inflicted harms a deprivation?

Daniels v. Williams (USSC 1986)
FACTS  Prisoner argued guard’s negligence deprived him of his “liberty” interest in freedom from bodily injury; prisoner argues he is deprived of liberty without due process 

RULE  government negligence is insufficient to state a claim under the Due Process Clause 

· Due Process Clause is not implicated by a negligent act of an official causing unintended loss of life or injury, or injury to life, liberty, or property
· *Historical argument  DPC intended to secure an individual from an abuse of power by government officials
County of Sacramento v. Lewis (USSC 1998)
ISSUE  Whether a police officer violates the 14h Amendment guarantee of substantive due process by causing death through deliberate or reckless indifference to life in a high-speed auto chase trying to apprehend a suspect

TEST  the cognizable level of abuse of power is that which “shocks the conscience” 

· Only the most egregious governmental action have can be “arbitrary in the constitutional sense”

· Marshall “it is a Constitution we are expounding” means in this context that the DPC may be involved in many different circumstances 

· In this case, the officer had no intent to harm the plaintiff  his behavior does NOT “shock the conscience” 

When is the Government’s Failure to protect a person from PRIVATELY inflicted harms a deprivation?

DeShaney v. Winnebago Count Dept. of Social Services

(USSC 1989) *Poor Joshua case

HOLDING (6-3)  RULE: The language of the DPC does not require the state to protect the life, liberty, and property of its citizens against invasion by private actors 

· Textual argument  Nothing in the language of the DPC requires the states to protect the life, liberty, and property of its citizens from invasion by private actors

· Due Process Clause protects against State action only
· There are certain conditions (“special relationships”) in which the state is obligated to provide protection against private actors, where failure to do so would be in violation of 14th Amendment rights – but no special relationship existed here 

· Historical/originalist argument  History does not support an expansive reading of the 14th Amendment 

· *The purpose of the 14th Amendment was to protect the people from the State, NOT to ensure that the State protected people from each other 

· The Framers were content to leave the extent of governmental obligation of the “State to protect people from each other” to the democratic political process 

· Doctrinal argument   Court cases have recognized Due Process Clauses generally confirm no affirmative right to governmental aid, even where aid is necessary to secure life, liberty, and property.

· Since there is no affirmative right to governmental aid, there can be no liability on the government 

· "The affirmative duty to protect arises from the limitation which the state has imposed on his freedom to act on his own behalf, not from the State's knowledge of the individual's predicament or from its expressions of intent to help him”:

· Meaning, it is the State's affirmative act of restraining the individual's freedom - through incarceration, institutionalization, or other similar restraint- which is the "deprivation of liberty" triggering DPC protections, NOT its failure to act to protect his liberty interests against harms inflicted by other means."

DISSENT (Blackmun):

· Says the Majority claims its decisions, though harsh, is compelled by existing legal doctrine – but thinks that the Majority construed the 14th Amendment too narrowly

· Thinks there are different “readings” of the Constitution; in this case the 14th Amendment was deserving of a “sympathetic reading”  “compassion need not be exiled from the province of judging”

TAKEAWAY:

· This case stands for the proposition that unless you’re in a custodial environment (i.e., prison) the Constitution is NOT going to impose an affirmative duty on the state to engage in protective action

· What if the Court imposed an affirmative right to government aid  policy interest; state sovereignty issue ; slippery slope to opening the government up to lots of litigation 

· Government may pull out of aid entirely to avoid litigation

· Would put a lot of government resources into perhaps overcompensating on (example: taking kids away from their parents prematurely at the very first signs of possible abuse in order to avoid future litigation)

· Compassion v. historical arguments   you’re still considering subjective “what the Justices/Framers think”  about certain things—is either way more/less arbitrary

· Reason v. emotion:  Are these mutually exclusive?

· Value-judgment that emotion is somehow corrosive to the product of legal interpretation and analysis – is there a danger in this?  [Doni thinks that our brain is chemically based on emotion and decision-making]

XX. Procedural Due Process (1016 – 1026)

Is it a deprivation of “life, liberty, or property?

The “Rights-Privileges” Distinction and its Demise

The government is required to provide due process only if there has been a deprivation of life, liberty, or due process.  A government-bestowed “privilege” was NOT a basis for requiring due process.

· Holmes ruled the government did not have to provide due process before firing a police officer for his political activities: the policeman had a constitutional right to talk politics, but NO constitutional right to be a policeman.

· Criticism of the rights-privileges distinction:

· Argument that the rights-privileges distinction is an anachronism in an era when people depend on the government for so much that is essential for survival

· Government benefits like welfare, education, Social Security, and jobs are relied on by people, and thus are the same as a property right  “new property”

· Rights-privileges distinction should be discarded and due process should be provided when the government terminates the “new property” 

Goldberg v. Kelly

(USSE 1970)

· Certain NYC resident were receiving benefits from the federally assisted program aid programs; then NYC officials terminated the aid without prior notice and hearing

· Plaintiff’s theory  There here is a property right in the welfare benefits; because they were deprived of property, there must be a a particular process due: pre-termination hearing 

· State’s theory Welfare is a privilege, not a right.  Even if it is a property right, pre-termination is not appropriate: costs too much, fiscal responsibility for continuing welfare benefits during these proceedings 

RULE  * Welfare benefits, once bestowed, become property requiring due process before termination; discards the rights-privileges distinction 

· The Goldberg decision set the parameters for procedural due process when dealing with the deprivation of a government benefit or entitlement  pre-termination hearings 

· Analysis:

· 1. Determine the precise nature of the government function involved, and 

· Government function involved here: the taking away welfare

· 2.  Determine the private interest that has been affected by governmental action

· Private interest: extremely high; may deprive an eligible recipient of the means by which to live

· Court emphasizes that welfare is “important” and that is why it is property right

· 3. Whether the recipient’s interest in avoiding that loss outweighs the governmental interest in adjudication.
· The government interests in saving administrative costs do not outweigh the recipient’s interest in avoiding the loss of welfare funding

· Court decided that such entitlements (e.g., welfare payments, government pensions, professional licenses), are a form of "new property" that require pre-deprivation procedural protection.

· “The stakes are too high for the welfare recipient to allow termination of it without giving the recipient a chance to be fully informed of the case against him so that he may contest it”

· Requires minimum procedural safeguards: pre-termination hearing 

What is a deprivation of property?

· After the demise of rights-privileges distinction, the issue became: WHEN are government benefits, such as jobs or payments, to be considered property?

Board of Regents v. Roth

(USSC 1972)  *the Osh-Kosh college professor case

ISSUE  Did denial of the opportunity for a hearing prior to the nonrenewal of a non-tenured state teacher's contract violate procedural due process?  NO; there was no deprivation of Roth’s liberty or property

RULE  Acknowledges there’s no distinction between “rights” and “privileges” in terms of determining the applicability of PDP rights

· Liberty: denotes not only freedom from bodily restraint, but also the right to contract, engage in an occupation, right to marry, right to raise children, and those rights that are essential to the pursuit of happiness 
· Property: Property interest are NOT created by the Constitution: they are created and defined by existing rules and understands from independent sources (like state laws)

· To have a property interest in a benefit the person must have more than a unilateral expectation of the benefit  must have a legitimate claim of entitlement to it

· There was no deprivation of Roth’s liberty: he was simply not rehired at one university for one job – this is NOT a deprivation of liberty within the meaning of the 14th Amendment
· There was no deprivation of Roth’s property: his “property” interest in employment at the university was created and defined by the terms of his employment; he did not have an interest sufficient to require the university to give him a hearing when they declined to renew his contract of employment 
NOTES:

· Was there an affirmative State guarantee that he was going to continue to receive the benefit  NO

· Is there a set of facts, if proven, that would entitle you to win?

· In Roth, there’s no set of facts because the benefit offered was at will by the State

What Procedures Are Required?

· When the government must provide due process, it must always supply certain basic safeguards (the core elements of due process):

· Notice of the charges or issue

· Opportunity for a meaningful hearing

· An impartial decision maker

· What type of notice is required?  What type of hearing must be supplied?  What procedural safeguards must be accorded at the hearing?  When must the hearing occur?  What is the standard of proof and who has the burden of proof?

· Mathews v. Eldridge  USSC articulated a balancing test for deciding what procedures are required when there has been a deprivation of life, liberty, or property, and due process is required

Mathews v. Eldridge (1037)

USSC 1976, J. Powell *the Social Security Benefits Case

ISSUE  Whether the DP Clause of the 5th Amendment requires that prior to the termination of Social Security disability benefits payments, the recipient be afforded an opportunity for an evidentiary hearing.

HOLDING: 

· An evidentiary hearing is NOT required prior to the termination of disability benefits and the present administrative procedures fully comport with due process.

REASONING:

· The interest of an individual in continued receipt of Social Security disability benefits is a statutorily created “property” interest protected by the 5th Amendment

· PRUDENTIAL BALANCING TEST  consideration of 3 factors:

· 1. The private interest that will be affected by the official action

· 2. The risk of an erroneous deprivation of such interest through the procedures used, and the probative value, if any, of additional or substitute procedural safeguards

· 3. The government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedure requirement would entail.

· *Is this an appropriate area for prudential balancing test?  Wouldn’t we be better off with a bright-line rule?

· TEST applied here:

· 1. His sole interest is in the uninterrupted receipt of this source of income pending final administrative decision on his claim.

· The degree of potential deprivation  here, it’s generally likely to be less than in Goldberg because the disability benefits recipient may have access to private resources, or if the termination of disability benefits places him and his family below the subsistence level, then other forms of government assistance (like welfare) will become available

· 2. Consider the fairness and reliability of the existing pre-termination procedures and additional procedural safeguards

· The potential value of an evidentiary hearing, or even oral presentation to the decision-maker, is substantially less here than in Goldberg
· 3. The public interest  administrative burden and other societal costs with requiring an evidentiary hearing upon demand in all cases prior to the termination of disability benefits

· Most visible burden  incremental cost resulting from the increased # of hearings and the expense of providing benefits to ineligible recipients pending decision

· Consider deference to Congress: substantial weight must be given to the good faith judgments of the individuals charged by Congress with administration of social welfare programs that the procedures they have provided assure fair consideration of the entitlement claims of individuals.

XXI. First Amendment:  Introduction (1045-1052; 1052-1057)

1st Amendment: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

Hypo  you represent a librarian at a local community library.  Yesterday your client received a national security letter from the FBI, seeking to gather information about the library about one of your patrons that the FBI believes is “relevant to a foreign counterintelligence investigation.”  Under federal law your client is required to give up this information.  Your client is prohibited from challenging the subpoena or from disclosing to any other person that you have received it.  Assuming no prior case law and only the 1st Amendment, what is the theory of the case?

· Textual argument: “Congress shall make NO LAW…abridging the freedom of speech.”

· Being prohibited from disclosing the subpoena violates the 1st Amendment

· Absolute theory

· Historical modality: the intent of the Framers was to allow people to have power to voice their political opinions

· This law prevents people from objecting to the government 

· *remember historical arguments are difficult because of The Sedition Act

· Political speech should be protected  

· How is the speech here involved in the act of self-governance?  

· If you can’t express your dissatisfaction/disagreement with this law, then it’s inhibiting public discourse about this law

· Political speech as a “check” on government 

· Marketplace of Ideas: (Holmes)

· Circulation of speech: the truth is likely to emerge from the clash of ideas

· Argument against: it is wrong to presume that truth will necessarily trump falsehood

· And even if truth ultimately prevails, enormous harm can occur in the interim

· Are there some truths that we should not speech

Absolute protection theory: 

· Textual argument  “Congress shall make NO LAW…abridging the freedom of speech” (Justice Black)

· Avoids line-drawing, it’s a bright-line rule, very “speech-friendly” model

· Danger  speech can be dangerous (yelling “Fire” in a movie theater scenario); opens the door to hate speech; obscenity; libel; need for restrictions on the time and place of speech 

1. Historical Background

· It was meant, at the very least, to abolish prior restraints on publication and to forbid punishment for seditious libel; beyond this, it’s hard to tell what the hell the framers intended – historical arguments not good here

2. Why Should Freedom of Speech Be a Fundamental Right?

· USSC has never accepted the view that the 1st Amendment prohibits ALL government regulation of expression

· Line drawing is inevitable as to what speech will be protected and what can be proscribed or limited; and lines drawn as to where and when speech will be allowed; and lines drawn in defining what is speech

· 4 major theories as to why freedom of speech should be regarded as a fundamental right

· Freedom of speech is protected:

· 1. To further self-governance

· 2. To aid the discovery of truth via the marketplace of ideas

· 3. To promote autonomy

· 4. To foster tolerance

A. Self-Governance

· Freedom of speech is crucial in a democracy

· Voters need to make informed selections in elections; people can influence their govt’s choice of policies through freedom of speech; public officials are held accountable through criticisms

· Freedom of speech serves an essential checking value on government

B. Discovering Truth

· Protecting freedom of speech as a fundamental right is essential for the discovery of truth

· Justice Holmes’ metaphor of the marketplace of ideas  truth is most likely to emerge from a clash of ideas

· Criticisms of the marketplace of ideas theory 
· It’s wrong to assume that truth necessarily will trump over falsehood; history shows that people may be swayed by emotion more than reason; and moreover, even if truth ultimately prevails, enormous harms can occur in the interim

· The problem is that the short run may be very long, and a lot of horrible things (genocide, holocaust) can occur in a very short period of time

· Response to these criticisms  concede that there are problems with the marketplace of ideas, but argue that the alternative – government determination of truth and censorship of falsehoods – is worse.

C. Advancing Autonomy

· Freedom of speech is a fundamental right because it is an essential aspect of personhood and autonomy

· To engage voluntarily in a speech act is to engage in self-definition of expression

· Criticisms of this view  There is no inherent reason to find speech to be a fundamental right compared with countless other activities that might be regarded as a part of autonomy or that could advance self-fulfillment

· It ignores the ways in which protecting freedom of speech for some can undermine the autonomy and self-fulfillment of others (e.g. arguments for restricting hate speech or pornography because of how such expression demeans and injures others)

D. Promoting Tolerance (AKA BOLLINGER’S THEORY OF WONDER AND GLORY)

· Freedom of speech is a fundamental right because it is integral to tolerance, which is a basic value in our society

· The free speech principle is concerned with helping to shape the intellectual character of the society

· Moreover, such tolerance serves as a model that encourages more tolerance throughout society (this is why he let Ahmadinejad speak at Columbia)
· Criticisms of the tolerant society theory  Critics question why tolerance should be regarded as a basic value; critics argue that society need not be tolerant of the intolerance of others, such as those who advocate great harm, even genocide.  Preventing such harms is much more important than being tolerant of those who argue for them.

1052-1057: Distinction between Content-based and Content-neutral Laws
· The government cannot regulate speech based on content

· Content-based regulations are presumptively invalid

· Strict scrutiny is generally used for content-based restrictions, while intermediate scrutiny is used for content-neutral laws

Content neutral  Doesn’t matter what the speaker is saying; Reg applies to ALL speech
Content-based restrictions  Dependant on the actual content of what the speaker is saying
· Court has said that restrictions on content-based speech are presumptively invalid (RAV)
Subject matter classifications prevents speaker regardless of their perspective, from speaking on a particular subject, “No one speaking in this classroom can talk about the war in Iraq”

Viewpoint classification: “Only those who will speak in support of the war may speak”; only one viewpoint may be expressed 

Turner Broadcasting System, Inc. v. FCC (1054)

USSC 1994

FACTS: “Must-carry” provision case
· “Must-carry” provisions  require cable operators to carry the signals of a specified number of local broadcast TV stations

· The must-carry provisions regulate speech in 2 ways  

· 1) they reduce the # of channels over which cable operators exercise unfettered control, 

· 2) they make it more difficult for cable programmers to compete for carriage on the limited channels remaining

HOLDING: The must carry provisions are content-neutral and thus subject to intermediate scrutiny. Case remanded.  (After remand, case came back up to USSC and court upheld the must-carry provisions as satisfying intermediate scrutiny).

· Nothing in the Act imposes a restriction, penalty, or burden by reason of the views, programs, or stations the cable operator has selected or will select

· The burden of the must-carry provisions extends to ALL cable programmers irrespective of the programming they choose to offer viewers

· The privileges conferred by the must-carry provisions are also unrelated to content

· Principle inquiry to determine whether a law is content-based or content-neutral  whether the government has adopted a regulation of speech because of agreement or disagreement with the message it conveys

· The purpose or justification of a regulation will often be evident on its face, but a content-based purpose is NOT necessary to show that a regulation is content-based in all cases

· Nor will the mere assertion of a content-neutral purpose be enough to save a law which, on its face, discriminates based on content
· The inquiry is not dependent on purpose. 
XXII.  First Amendment: Prior Restraint 

· Prior restraint  effort to restrict speech before it is uttered
· Ex. licensing law is best example
· 2 questions:
· 1. Why are they a source of such concern?
· 2. Are there circumstances when prior restraints should be permissible?
A.  What is a “prior restraint?”
· ANY system of prior restraints of expression that comes to Court has a heavy presumption against its constitutional validity

· Best definition  an administrative system or judicial order that prevents speech from occurring.  

B.  Are Prior Restraints Really So Bad?

· The argument for why prior restraints are NOT so bad:

· After-the-fact punishment can prevent speech just as much as any prior restraint

· Usually specific in the form of a court order stopping particular speech or denial of a license 

· There is usually some due process in the form of a judicial or administrative hearing

· The argument for why prior restraints suck:

· Likely bring a far wider range of expression under government scrutiny 

· Shuts off communication before it takes place

· Suppression by the stroke of the pen is more likely to be applied than suppression through a criminal process

· The history of censorship leads to belief that censorship will be in excess

· *The Collateral Bar Rule

*The Collateral Bar Rule:

· A person violating an unconstitutional law may not be punished, but a person violating an unconstitutional prior restraint generally may be punished.

· A court order must be obeyed until set aside.  Persons subject to the court order who disobey it may NOT defend against the ensuing charge of criminal contempt on the ground that the order was erroneous or unconstitutional 

· USSC has ruled that the Collateral Bar Rule applies only to procedurally proper court orders

· A law prohibiting expression and imposing punishments for violations can always be challenged on constitutional grounds.  BUT an unconstitutional court order CANNOT be challenged if it has been violated.  

· Reasoning  to protect respect for the judiciary and compliance with its orders.  

· But it seems unjust to punish a person for constitutionally protect speech, no?

· RULE  The Court will not preclude a person who failed to apply for a license from challenging a licensing law as facially unconstitutional (i.e., a law giving too much discretion to government officials in awarding licenses)

Court Orders as Prior Restraint


Near v. State of Minnesota ex real Olson
(USSC 1931)

FACTS:

· Minnesota Law that “malicious, scandalous, and defamatory newspaper, magazines, or other periodicals” were considered “public nuisances”:

· Near circulated articles that alleged that a Jewish gangster was in control of gambling and bootlegging, and the police weren’t doing anything

· Prior restraint at issue   court issued an injunction to prevent Near from publishing/circulating
HOLDING/REASONING:

· The law is unconstitutional under the 1st Amendment protection of freedom of press

· Strengthened the notion that a prior restraint of the press violates the 1st Amendment

· But left a loophole by citing a certain circumstance where prior restraint could potentially be used: to protect national security

· Protection from prior restraint is not unlimited  Exception: “to protect national security” 
· Also mentions “obscene” publications  may be subject to prior restraint to preserve the security of community life from incitements of violence and overthrow of government

· The state CANNOT be justified by the reason that the publisher is permitted to show, before the issuance of the injunction, that what he published was in fact TRUE  slippery slope

· Nothing to stop the legislature from forcing any newspaper to require proof of truth, his motives, and justifications. This would lead to a system of censorship 

· TAKEAWAY  court will apply very high level of scrutiny to prior restraints on speech. 

Court Orders to Protect National Security

New York Times Co. v. US (The Pentagon Papers Case)
(USSC 1971)

ISSUE: Whether the constitutional freedom of the press under the First Amendment was subordinate to a claimed Executive need to maintain the secrecy of information.
HOLDING (per curiam)  The injunctions were unconstitutional prior restraints on the freedom of the press 

· Any system of prior restraints of expression comes to the Court bearing a heavy presumption against its constitutional validity.  The Government has a heavy burden of showing justification for the restraint.

· Government failed to meet the heavy burden of proof required for prior restraint injunction. 

· RULE  In order to exercise prior restraint, the Government must show sufficient evidence that the publication would cause a “grave and irreparable” danger.

CONCURRANCE, BLACK with DOUGLAS:

· Black’s textual/absolutist argument: “Congress shall make NO LAW…abridging freedom of press”
CONCURRANCE, DOUGLAS with BLACK:

· The dominant purpose of the 1st Amendment was to prohibit the practice of governmental suppression of potential embarrassing information 

· Open debate and discussion of public issues are vital to national health and public questions, like the war, should be “uninhibited and wide-open”

DISSENT

· The 1st Amendment is NOT an absolute right to freedom of press

· Thinks the Court does not have enough facts to make a ruling given the size of the documents and the judicial haste of the lower courts. Argued court should have spent more time to properly decide the case. 
· Argued that NYT should have discussed the possible societal repercussions with the Government prior to publication of the material.

· Argued the faults in the proceedings and the lack of attention towards national security and the rights of the Executive.

NYT v. US left two major questions:

· 1. What circumstances, if any, would justify a court order preventing publication so as to protect national security?

· 2. What difference, if any, would it make if there was a statute authorizing a prior restraint?

· USSC hasn’t touched these issues since the Pentagon Papers

XXIII.  Incitement of Illegal Activity 

Types of Unprotected and Less Protected Speech

· Unprotected speech  incitement of illegal activity, fighting words, obscenity

· Less protected speech  commercial speech (intermediate scrutiny), sexually orientated speech.

· Categories are defined based on the subject matter of the speech and represent an exception to the usual rule that content-based regulation must meet strict scrutiny

· R.A.V. v. City of St. Paul (1992)  prior to this case it was thought that laws in these categories only had to satisfy rational basis. However, in R.A.V. Court held generally content-based distinctions w/in categories of unprotected speech must meet strict scrutiny. R.A.V. dealt with an ordinance that prohibited hate speech based on race, color, religion or gender but the Court said even though fighting words are unprotected speech, the law impermissibly drew content-based distinctions b/c it prohibited speech based on race, for example, but not based on political affiliation. 

· Unsure how much of this will limit ability of gov’t to regulate unprotected speech

· How the types of unprotected speech are defined is important b/c it determines whether the gov’t can punish the speech or whether it is safeguarded by 1st Amendment. 

1. Incitement of Illegal Activity (The applicable test is Brandenburg)
The “Clear and Present Danger” Test

· Espionage Act of 1917  enacted 2 months after America’s entry into WWI. Made it a crime when nation was at war for any person willfully to make or convey false reports or false statements w/ intent to interfere with the military success or to promote the success of its enemies. Also made it a crime to willfully obstruct the recruiting or enlistment service of the US. 

· Sedition Act of 1918  prohibited individuals from saying anything with the intent to obstruct the sale of war bonds; to utter, print, write, etc. any disloyal, profane, scurrilous or abusive language intended to cause contempt or scorn for the form of the gov’t of the US, the Constitution or the flag…. (page 1153)

· In each of the following 3 cases, the court, using clear and present danger test, upheld convictions under the Espionage Act of 1917. 
Schenk v. US (1153) (J. Holmes, 1919)

FACTS: D sent out a document to drafted military persons saying that conscription was despotism in its worst form and told them to recognize “your right to assert your opposition to the draft.” 

· Charged w/ violating Espionage Act. 

RULE: Clear and Present Danger test  Whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils Congress has a right to prevent. It is a question of proximity and degree. 

HOLDING: Upholds the conviction. When a nation is at war things that might be said in a time of peace are such a hindrance that their utterance will not be endured and no Court could regard them as protected.

· Most stringent protection of free speech would not protect a man falsely shouting fire in a theatre. 

· Arguments for why it is OK to have 1st amendment standards stay the same during wartime

· Regulating truth not allowed. In time of war people likely to tell the truth

· Self governance demands it b/c of need for greater influence on gov’t. 


Frohwerk v. US (1154) (J. Holmes, 1919)

FACTS: Indictment alleges a conspiracy btwn newspaper publishers which violated the Espionage Act 

ISSUE: Do the publications meet the clear and present danger test or are they protected by 1st Amendment?

HOLDING: The articles are NOT protected by the first Amendment and the conviction stands. 

· Although it does not appear there is any special effort to reach men who were subject to the draft, it is impossible to say that it might not have been found that the circulation was in quarters where a little breath would be enough to kindle a flame and that the fact was known and relied upon by those who sent the paper out. Need to look at circumstances when nation is at war. 
Debs v. US (1155) (J. Holmes, 1919)

FACTS: Indictment under Espionage Act 

ISSUE: Are the speeches protected under the 1st Amendment, using clear and present danger test? 

HOLDING: Speech is not protected by 1st Amendment. 

· D did obstruct and attempt to obstruct the recruiting service of the US. 

· Causing and attempting to cause insubordination in the military and naval forces is equally as bad. 

NOTE AFTER: In Abrams (next case) Holmes dissented when the SC upheld convictions for violating the Sedition Act of 1918. 

Abrams v. US (1919) p. 1157

HOLDING: The US may constitutionally restrict speech that has the intended effect of hindering the US in a war effort by means of riot and sedition.

· When used in this way to incite riot at time of war, speech is not given the same protection it is normally accorded. The goal of Ds here was so contrary to the US during time of war that it could not be permitted to proceed.

DISSENT (Holmes): The decision deeply undermines the liberties that the First Amendment was drafted to protect. Expression of dissenting opinions is the very foundation of freedom. It is only the present danger of immediate evil or an intent to bring it about that warrants Congress’s setting a limit to the expression of opinion. These convictions based on these two leaflets should not be sustained.

· Marketplace of ideas  the ultimate good desired is better reached by free trade in ideas – that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out

· Distinguishes the acts here from the prior 3 cases  here, they’re just trying to get people to become Socialists  there’s NO clear and present danger of immediate evil or an intent to brint it about

c. The Reasonableness Approach

· Court started applying reasonableness test to cases involving criminal syndicalism laws. 

· Court upheld laws and their applications so long as govt’s law and prosecution were reasonable.

· Gitlow is the first case that indicated that the first amendment applied to the states through its incorporation into the DP clause.

Gitlow v. NY (1159) (J. Sanford, 1925)

*First case that indicated that the 1st Amendment applied to the states through the its incorporation into the Due Process Clause of the 14th Amendment. 

FACTS/PROCEDURE: 

· Gitlow was convicted of criminal anarchy for publishing the “Left Wing Manifesto” under a state statute that prohibited advocating overthrowing or overturning organized government by force, violence or other unlawful means. He was advocating for Communist revolution. 
ISSUE: Whether the statute violated the DP clause of 14th Amendment?

HOLDING: The present statute is not an arbitrary or unreasonable exercise of the police power of the State unwarrantably infringing the freedom of speech or press. It is constitutional. 

· Standard  State’s interest must be given great weight and there is a presumption of validity. Statutes may only be declared unconstitutional where they are arbitrary or unreasonable attempts to exercise authority. Sounds like rational basis. 

· Here, the utterances regarding overthrow of gov’t present a sufficient danger of substantive evil. They involve danger to the public peace and the security of the state. 

· A single spark may kindle a fire  the state can extinguish the spark without waiting for it to enkindle into a huge flame. 
CLASS NOTE  Doesn’t advocating overthrow of the gov’t create democracy?
Whitney v. California (1162) (J. Sanford, 1927) *majority no longer good law

FACTS:
· D was a member of the Communist Labor Party and went to a convention for the purpose of organizing a CA branch of the Communist Labor Party. Arrested under criminal syndicalism act. 
· D testified that it was not her intention that the Party should be an instrument of terrorism or violence, and that it was not her purpose or that of the Convention to violate any known law

HOLDING: The CA statute is constitutional. Conviction upheld.

· The Act is NOT an unreasonable or arbitrary exercise of the police power of the State, unwarrantably infringing any right of free speech, assembly, or association. 

Every presumption is to be given in favor of the validity of the statute

CONCURRENCE (Brandeis) **Famous:

· Adds “imminent” to clear and present danger test  The necessity which is essential to a valid restriction on freedom of speech does NOT exist unless the speech would produce, or is intended to produce, a CLEAR AND IMMINENT danger of some substantive evil which the state constitutionally may seek to prevent

· There must be an imminent danger, the evil apprehended must be relatively serious, and there must be a probability of serious injury to the State
· To justify suppression of free speech, there must be reasonable ground to:

· Fear that serious evil will result if free speech is practiced

· Believe that the danger apprehended is imminent
· Believe that the evil to be prevented is a serious one.

d. The Risk Formula Approach

Dennis v. US (1165) (J. Vinson, 1951)

FACTS: D’s are charged with violating the conspiracy provisions of the Smith Act (federal) (i.e. trying to advocate overthrowing of gov’t.)

ISSUE: What has been meant by the use of the phrase “clear and present danger?”
RULE  In each case, courts must ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.

· D’s conspiracy to organize the Communist Party to teach and advocate the overthrow of the US Gov’t by force and violence created a “clear and present danger” of an attempt to overthrow the Gov’t by force and violence.

e. The Brandenburg Test
Brandenburg v. Ohio (1171) (per curiam, 1969)

*key case in defining when the government may punish advocacy of illegality
FACTS:Brandenburg was a Ku Klux Klan leader; invited a journalist to a KKK rally; journalist got footage of a burning wooden cross, Brandenburg giving a hate speech, people with weapons

HOLDING (unanimous, per curiam):
· Brandenburg was convicted under the Ohio Criminal Syndicalism Statute for "advocating the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform" and "voluntarily assembling with any society, group or assemblage of persons formed to teach or advocate the doctrines of criminal syndicalism"; he was fined $1000 and sentenced to one to ten years in prison.
· Ohio's criminal syndicalism statute violated the First Amendment because it broadly prohibited the mere advocacy of violence rather than the constitutionally unprotected incitement to imminent lawless action.

BRANDENBURG TEST  government cannot punish inflammatory speech unless it is directed to inciting and or producing imminent lawless action and likely to incite/produce such action
· The Ohio statute did not draw a distinction between “abstract teaching of resorting to force” and actually “preparing a group for violent action”

· The statute is facially unconstitutional: it states that it will punish mere advocacy and forbids assembly with others merely to advocate the described action

· Weirdly, Court also cited Dennis as though it were good law to this situation:

· But Dennis's reading of the First Amendment was advocacy of law violation, even as an abstract doctrine could be punished under law consistent with the Free Speech Clause.

· Brandenburg essentially eviscerated Dennis's central holding and held that "mere advocacy" of any doctrine, including one that assumed the necessity of violence or law violation, was per se protected speech
NOTES:

· Brandenburg test is the most speech-protective formulation of an incitement test. 

· A conviction under Brandenburg is constitutional if:

· 1. There is imminent harm, and

· 2. A likelihood of producing illegal action, and

· 3. An intent to cause imminent illegality

· Brandenburg has a specific “intent” requirement that previous tests did not, as well as a “likelihood” of imminent harm

· However, the Court did not answer how imminence and likelihood are to be appraised

· W/ Brandenburg you haven’t solved the problems that the clear and present danger test had. 

· Just a different type of subjectivity standard. 
Unit 24: Fighting Words

· Think about the value of speech along a continuum.

· High – political
· Low
Intro: Fighting Words, the Hostile Audience, and the Problem of Racist Speech

· ISSUE  When may speech be punished because of the risk that it may provoke an audience into using illegal force against the speaker?

· The danger that the audience may be lawless in its reaction to certain speech

· “Fighting words”  speech that is directed at another AND likely to provoke a violent response

· UNPROTECTED by the First Amendment

Chaplinsky v. New Hampshire

FACTS:

· Chaplinsky was distributing literature of a religious sect (Jehovah’s Witnesses) and denouncing all religion as a “racket”

· Some people complained to Bowering (the City Marshal); Bowering came to the scene when it seemed a riot was breaking out; Bowering claimed Chaplinsky said to him, “You are a God damned racketeer” and “a damned Fascist”

· Chaplinsky admits he said that (just didn’t say “God”) and he was convicted of violating the public Laws of New Hampshire:

· “No person shall address in any offensive, derisive, or annoying word to any other person who is lawfully in any street or public place, nor all him any offensive word…”

HOLDING:

· The NH law is constitutional; Chaplinsky’s speech is not protected by the First Amendment

REASONING:

· “Fighting words” are words that by their very utterance inflict injury or intend to intice an immediate breach of the peace  UNPROTECTED by the First Amendment 

· They have little social value

· Any social value is outweighed by the social interest in morality and order

· The purpose of the NH law was to preserve the public peace; it only prohibits face-to-face fighting words, including obscenity, profanity, and threats – it has a limited scope and is properly narrowly drawn 

· Chaplinky’s words were likely to provoke the average person to retaliation, and thereby cause a breach of peace – no protection by First Amendment, thus rightly convicted under the NH law

CLASS NOTES

· Court offers 2 rationales of Fighting words

· 1. Not much social value

· 2. No essential part in exposition of ideas.

· This is the only case where the USSC upheld the fighting words doctrine.  In every other case, the court has found ways to narrow the issues to avoid Chaplinsky.

NOTES:

· Two situations where speech constitutes “fighting words”:

· Where it is likely to cause a violent response against the speaker

· Here the issue is whether the appropriate response is to punish the speaker or the person who actually resorts to violence against the speaker

· Where it is an insult likely to inflict immediate emotional harm

· Issue is whether speech should be punished because it is upsetting or deeply offensive to an audience

· USSC has never overruled Chaplinsky, but has never again upheld a “fighting words” conviction

· Court has reversed “fighting words” convictions by:

· 1.  Narrowing the scope of the fighting words doctrine by ruling that it applies only to speech directed at another person that is likely to produce a violent response

· 2.  Court has found laws prohibiting fighting words to be unconstitutionally vague or overbroad

· 3.  Court has found laws that prohibit some fighting words – such as expression of hate based on race or gender – are impermissibility content-based restrictions on speech

· It is highly unlikely that a fighting words law will survive constitutional scrutiny 

Narrowing the Fighting Words Doctrine

· Street v. NY (1969)  Court reversed the conviction of a man who burned an American flag in protest; said while some may have found the speech inherently inflammatory, it was not “fighting words” unprotected by the First Amendment

· Cohen v. CA (1971)  Court reversed the conviction of the guy who wore a “Fuck the draft” because while the speech was provocative, it was nit directed at any one individual person; no individual could reasonably have regarded his message as a direct persona attack

· Texas v. Johnson (1989)  Court held flag burning is a form of speech protected by the First Amendment; while likely to get a provocative response, the speech is not directed at a particular person 

R.A.V. v. City of St. Paul, MN (1992) p.1179

FACTS: D burned a cross in a black family’s yard.  Was convicted under the Bias-Motivated Crime ordinance that provides:  “Whoever places on public or private property a symbol, including a burning cross, which one knows arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender commits disorderly conduct” 

ISSUE: Is the ordinance unconstitutional because it discriminates on the basis of content? 

HOLDING: The law is unconstitutional.  

· Where content discrimination in an ordinance is not reasonably necessary to achieve a city’s compelling interests, the ordinance cannot survive first amendment scrutiny.

· An ordinance that applies only to those fighting words that insult or provoke violence on the basis of race, religion or gender is invalid.  Although the general class of “fighting words” is prohibitable, you can’t restrict only those fighting words that express a certain view point on disfavored subjects.

· The ordinance is facially unconstitutional in that it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.   

REASONING:

· The first amendment imposes a content discrimination limitation upon a State’s prohibition of proscribable speech.  For example, you can prohibit only the post patently offensive obscene speech, but you can’t prohibit only obscene speech that includes political messages.  

· Exceptions to the rule banning content-based partial bans:

· Content-based distinctions may be drawn in order to proscribe the worst of the category. 

· You can’t draw a content discrimination within an unprotected category unless it’s the worst of the category, based on secondary effects, no potential for a viewpoint discrimination, or doesn’t meet strict scrutiny.   

· Certain content-based regulations will survive if the regulated subclass is associated with secondary effects. 

· You don’t ban sexual harassment because you don’t like the speech parts of it but because you think there are more secondary effects (impairment of the function of the workplace) that comes with sexual harassment.

· Content-based regulations are okay if there’s no realistic possibility that official suppression of ideas is occurring.

· Although the MN SC construed the modifying phrase in the ordinance to reach only those symbols or displays that amount to fighting words, the remaining unmodified terms makes clear that the ordinance only applies to fighting words that insult, or provoke violence, on the basis of race, color, creed, religion or gender.

· What Ds did here is reprehensible and MN has other means of preventing behavior like this without dragging the 1st amendment into it.

Concurrence (White): The judgment of the MN SC should be reversed.  However, this case could easily be decided under 1st amendment law by holding that the ordinance is fatally overbroad because it criminalizes not only unprotected expression but expression protected by the 1st amendment.

Concurrence (Blackmun): The result of the majority opinion is correct because this ordinance reaches beyond fighting words to speech protected by the 1st amendment.  However, by its decision today, the majority appears to relax the level of scrutiny applicable to content-based laws, thus weakening the traditional protections of speech.

CLASS NOTES

· Is this about the content of the speech, or the reaction to the speech?

· There is an argument that strict scrutiny does apply here, but that it still meets that level.

· Court perceives there to be some point of viewpoint discrimination.

· Is the prohibition on content based regulation unlimited here?  There are exceptions that the court locates here.

· Worst of the category

· Effect of the speech is incidental.  Govt is really doing something else, but speech gets effected by it.

· Is restricting these sort of epithets really skewing viewpoints???

· Can’t we just say that there is something special about cross burning?

NOTES AFTER

· RAV can be appraised on many levels.

· First, it can mean that a fighting words law will be upheld only if it does not draw content-based distinctions among types of speech, such as prohibiting fighting words based on race, but not based on political affiliation.  The problem is that it will be extremely difficult for legislation to meet this requirement without being so broad that the law will be invalidated on vagueness or overbreadth grounds.

· Second, it can be analyzed in terms of the courts holding that there is a strong presumption against content-based discrimination within categories of unprotected speech.

· There is the question of whether the case should have been found to meet the exceptions that Scalia recognized where content-based discrimination is allowed.

b. The Hostile Audience Cases

· In 1940s and 50s SC applied clear and present danger test in dealing w/ issue of when the gov’t may punish individuals for speech that provides a hostile audience reaction

· Terminiello v. Chicago (1949)  freedom of speech is protected against censorship or punishment unless shown likely to produce a clear and present danger of a serious substantive evil that rises far ABOVE public inconvenience, annoyance or unrest. 

· Cantwell v. CT (1940)  A conviction was overturned b/c the speech posed “no such clear and present menace to public peace and order.”

· In Terminiello and Cantwell clear and present danger test was used to overturn convictions. Feiner uses the test to uphold the conviction. 

Feiner v. NY (1186) (J. Vinson, 1951)

FACTS: 

· P arrested for disorderly conduct while publicly addressing a crowd. During his speech he was making derogatory comments about Pres Truman, the American Legion, the Mayor of Syracuse and other political officials. 

· The crowd got restless, people were shoving, and at least one person threatened violence if police didn’t do anything.  The police sensed P was attempting to arouse the Negro people against the whites and stepped in to prevent a fight from ensuing. 

· Police asked P to get off box and stop speaking 3 times w/in 5 minutes and finally arrested him. 

ISSUE: Should the conviction of disorderly conduct be upheld?

HOLDING: Conviction upheld. The findings of the lower state courts as to the existing situation and the imminence of greater disorder coupled w/ P’s deliberate defiance of the police offers warrants upholding the conviction in the name of free speech. 

REASONING:

· It is one thing to say that police can’t be used as an instrument for the suppression of unpopular views but very different to say that they are powerless to prevent a breach of the peace when the speaker, as here, passes the bounds of argument or persuasion and undertakes incitement to riot. 

· The police, faced w/ a crisis, used in the exercise of their power and duty the means necessary to preserve peace and order. 

DISSENT (J. Black): 

· P was sentenced for the unpopular view he expressed while lawfully making a speech on a street corner. Thinks this holding is a step toward totalitarian authority. 

· Facts don’t show imminent threat of riot or uncontrollable disorder. This stuff is common w/ controversial topics.  

· Police should have been trying to protect P’s right to talk, even to the extent of arresting the man who threatened. Instead, they acted only to suppress the right to speak. 

· Thinks holding means that minority speakers can be silenced in any city. 

NOTES:

· In later cases, SC appeared to follow Black’s dissent in Feiner although the Court never overruled Feiner or the earlier cases using clear and present danger test. 

· Edwards v. SC (1963)  Court overturned a conviction b/c police were presence at the scene and there was no threat of violence like in Feiner. 

· Cox v. Louisiana (1965)  Court overturned conviction based on fact that police were present to handle the crowd. 

· Gregory v. City of Chicago (1969)  Court overturned conviction b/c law didn’t limit convictions to instances where there was imminent threat, where police made all reasonable efforts to protect demonstrators, and where police requested the demonstration be stopped. 

· 2 ways of reading post Feiner cases:
· 1. read as applications of clear and present danger test where Court concluded there was NOT sufficient evidence to justify a conclusion of imminent threat

· 2. read as being more speech-protective than clear and present danger test; closer to Black’s dissent in Feiner
· From this perspective, requires police try to control the audience that is threatening violence and stop the speaker ONLY IF crowd control is impossible and threat to peace is imminent. 

THE PROBLEM OF RACIST SPEECH

· Proponents of restrictions on hate speech  say it undermines the constitutional value of equality and it is a form of verbal assault that the law should punish

· Opponents of restrictions on hate speech  say it is wrong to stop speech b/c it is distasteful and offensive; that it is impossible to formulate a definition of racist speech that isn’t unconstitutionally vague and overbroad; that hate speech codes are more likely to be used against minorities; that unless speech meets traditional definition of an assault, racist speech (however vile) is protected by 1st Amendment. 

Beauharnais v. Illinois (1190) (J. Frankfurter, 1952)

FACTS: P convicted for violating Illinois criminal libel statute. Check it out on page 1190. P unlawfully distributed a leaflet which called on the Mayor and City Council to “halt the further encroachment, harassment and invasion of white people, their property, neighborhoods, and persons, by the Negro” among other derogatory things. 

ISSUE: Does the DP clause prevent a state from punishing a criminal libel directed at designated collectives and flagrantly disseminated?

HOLDING: The state can punish a criminal libel directed at a class of people under this statute. If an utterance directed at an individual may be the object of criminal sanctions, Court can’t deny a state the power to punish the same utterance directed at a defined group. 
REASONING:

· The statute was NOT a catchall enactment. It was a specific law directed at a defined evil, its language drawn from history of racial tension in Illinois (History  top of page 1191)

· In the face of this history, Illinois is NOT w/out reason in seeking ways to curb defamation of racial and religious groups, made in public places and by means calculated to have a powerful emotional impact on those to whom it was presented. 

· The act is not overly broad either. 

· Libelous utterances are NOT w/in area of protected speech. It is unnecessary to consider the issues behind the phrase “clear and present danger.” No one could contend that obscene speech, for example, may be punished only upon a showing of such circumstances. Libel is in the same class. 

DISSENT (J. Black): 

· This conviction rests on the content of the leaflets, not the time, manner or place of distribution. 

· This case degrades First Amendment freedoms to the “rational basis” level. 

· Rejects holding that either state or nation can punish people for having their say in public matters. 

· Majority giving libel a more expansive scope by making it very dangerous for anyone to publicly say something critical of any group of people. 

NOTES: 

· Beauharnais is strongest authority for gov’t to regulate racist speech and has never been overruled but it is questionable whether it is still good law. 

· It is based on the assumption that defamation liability is unlimited by the 1st Amendment, a premise expressly overruled in NYT v. Sullivan. 

· R.A.V. strongly indicates that expression of hate is NOT a category entirely outside 1st Amendment protection. 

· Beauharnais would almost certainly be unconstitutional today based on vagueness and overbreadth grounds. 

· Skokie  protected the ability of Nazis to stage a march in the predominantly Jewish suburb of Skokie, Illinois. Reflects the courts unwillingness to follow Beauharnais
· Leaders of the Nationalist Socialist Party of America announced plans to hold a peaceful demonstration in Skokie, a town full of survivors of Nazi concentration camps. 

· Trial court  issued injunction preventing marchers form wearing Nazi uniforms, displaying swastikas, or expressing hatred of Jewish people for fear of violent confrontation between the 2 groups. 

· Illinois SC reversed and vacated entire injunction 

· Meanwhile  Skokie adopted several ordinances intended to prevent the Nazi’s from speaking there

· US Court of Appeals for 7th Circuit  declared them unconstitutional and said that they no longer regarded Beauharnais as good law. 

· Skokie reflects many 1st Amendment principles:

· 1. Expression of hate is protected speech and gov’t may NOT outlaw symbols of hate such as swastikas. 

· 2. Gov’t CANNOT suppress a speaker b/c of the reaction of the audience. 

Virginia v. Black (1193) (USSC 2003)

FACTS: Black, Elliott, and O’Mara convicted separately of violating VA’s cross-burning statute

· VA’s cross-burning statute: It’s unlawful for any person, with the intent of intimidating any person or group of persons, to burn, or cause to be burned, a cross on the property of another, a highway or other public place. Any such burning of a cross shall be prima facie evidence of an intent to intimidate a person or group of persons.

· Black’s case  He led a KKK rally w/ 25-30 people attending; it occurred on private property with permission of the owner. 8-10 houses were located in the vicinity of the rally. Rebecca Sechrist watched the rally from another house and testified that the language she heard coming from the rally made her very scared and that when she saw the cross burning, it made her feel awful and terrible. The people at the rally burned a 25-30 ft cross about 300 ft away from the road. The sheriff, who had been observing, then arrested Black, as the leader of the rally, for burning the cross

· Elliott & O’Mara’s case  attempted to burn a cross on the yard of James Jubilee, who was black and was Elliott’s next-door neighbor.  Jubilee’s family had just moved to the neighborhood 4 months before. Elliot’s motive in burning the cross was to get back at Jubilee for complaining about the shooting coming from Elliot’s backyard. Elliot & O’Mara were not affiliated with the KKK. Jubilee noticed the partially burned cross about 20 ft from his house the next morning when he pulled out of his driveway.

ISSUE: Whether VA’s statute banning cross burning with “an intent to intimidate a person or group of persons” violates the 1st Amendment.

HOLDING: While a state, consistent with the 1st Amendment, may ban cross burning carried out with the intent to intimidate, the provision in the VA statute treating any cross burning as prima facie evidence of intent to intimidate renders the statute unconstitutional in its current form.

· A ban on cross burning carried out with the intent to intimidate is fully consistent with the court’s holding in R.A.V. and is proscribable under the First Amendment. 

· Just as a State may regulate only that obscenity which is the most obscene due to its prurient content, so too may a state choose to prohibit only those forms of intimidation that are most likely to inspire fear of bodily harm.

· The prima facie evidence provision renders the statute unconstitutional b/c it permits a jury to convict in every cross-burning case in which D’s exercise their constitutional right not to put on a defense. The provision permits VA to arrest, prosecute, and convict a person based solely on the fact of cross burning itself.

· Black’s conviction overturned, and Elliott and O’Mara’s case is remanded

REASONING:

· While a burning cross does not inevitably convey a message of intimidation (it is sometimes just a statement of ideology), often the cross burner intends that the recipients of the message fear for their lives. And when a cross burning is used to intimidate, few if any messages are more powerful.  

· The prima facie provision makes no effort to distinguish among these different types of cross burnings.

· Intimidation, in the constitutionally proscribable sense of the word, is a type of true threat, where a speaker directs a threat to a person or group of persons with the intent of placing the victim in fear of bodily harm or death.

· The 1st Amendment permits VA to outlaw cross burnings done with the intent to intimidate b/c burning a cross is a particularly virulent form of intimidation.

· Instead of prohibiting all intimidating messages, VA may choose to regulate this subset of intimidating messages in light of cross burning’s long and pernicious history as a signal of impending violence.

CONCURRING/DISSENTING IN PART (Souter, Kennedy, Ginsburg): Agrees that the statute makes a content-based restriction w/in the category of punishable intimating or threatening expression, but disagrees that any exception should save VA’s law from unconstitutionality under the holding in R.A.V. or any acceptable variation of it.  No exception should save the statute from unconstitutionality b/c its content-based distinction was invalid from the start.

DISSENT (Thomas): Agrees that it is constitutionally permissible to ban cross burning carried out with intent to intimidate, but he believes the majority erred by imputing an expressive component to the activity.  Thinks the VA statute prohibits only conduct, not expression.  He has no problem with the prima facie provision – the fact that the statute permits a jury to draw an inference of intent to intimidate from the cross burning itself presents no constitutional problems.

