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Il. Express, Technal, or Direct Trusts; in General
A. General Nature; Creation and Validity
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Creator's intent

§ 30.

Construction of unambiguous trusts, generally

§ 31.

Castruction of ambiguous trusts, generally

§ 32.

Rule of liberal construction

§ 33.

Rule that terms be given ordinary meanings

§ 34.

Construing document as whole

§ 35.

Consideration of circumstances surrounding execution of instrument

§ 36.

Applicable law and effect thereof, generally

§ 37

.--Conflict of laws

§ 38

§ 39

.--Conflict of laws regarding real property

.--Conflict of laws regarding personal property

C. Requisite Elements of Trust
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1. In General

8 40. Generally; purpose

8 41. Subject matter of trust; trust "res"

8 42.--Requirement of definiteness or ascertainability

8 43. Separation of legal title and equitable ownership

§ 44. Consideration

8§ 45. Disposition of trust property; present and unequivocal disposition

8 46.--Transfer of title and possession of property

8§ 47.--Delivery and acceptance of instruments

8 48. Notice of trust, and acceptance by, beneficiary

2. Parties to Trust

§ 49. Trustor or settlor

8 50.--Settlor as trustee or beneficiary
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§ 51. Trustee

a § 52. Beneficiary
= 8 53.--Requirement of definiteness, generally
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8 54.--Application of definiteness requirement to respective interests o

beneficiaries

I 8 55.--Application of definiteness requirement to unborn beneficiaries
2 8 56.--Application of definiteness requirement tosdas of beneficiaries
I 3. Intent to Create Trust
-
8§ 57. Generally
= § 58. Manifestation of intent
I 8 59.--Manifestation of intent by inference
a 4. Necessity of Writing; Conformance to Statutes of Wills and Frauds
I a. In General
r
8§ 60. Generally
2 8 61. Trusts in real property, generally
= 8 62. Trusts in personal property, generally
2 8 63. Signing and execution
L b. Form and Sufficiezry of Writing
a 8§ 64. Sufficiency of particular forms or types of writings
I 8 65.Use of express or particular words or phrases
2 § 66. Inference of trust from precatory words
I D. Modification, Amendment, or Reformation of Trusts
I Research References
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8 67. Generally
L § 68. Modification or amendment under terms of trust
-

8§ 69. Reformation of trust
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§ 70.--Grounds

E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust
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1. In General

8§ 71. Generally

8 72. Effect of unborn beneficiaries

2. Termination of Trust by Parties; Termination without Judicial Action

8§ 73. Generally

§ 74. Termination by beneficiaries

8§ 75. Termination by trustor

8§ 76.--Termination by exercise of power of revocation

§ 77.--By will

§ 78.--Effect of trustor's competency, skill, or knowledge; undue influer

3. Termination or Setting Aside of Trust by Court

8§ 79. Generally
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8§ 81. Termination on application of beneficiaries

8 82. Necessity of consent of trustees or beneficiaries

4. Causes and Grounds for Termination of Trust

8 83. Trustee's conduct

§ 84. Absence or death of trustee
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§ 88. Impossibility of performance or achievement of trust purposes

§ 89. Change of conditions or unanticipated occurrence of events



http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b6115b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&cite=UU(I839b6118b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b87f2b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b87f5b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b87f8b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b87fbb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b87feb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8801b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8804b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8807b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b880ab27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b880db27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8810b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8813b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8816b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8819b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b881cb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b881fb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8822b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8825b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839b8828b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000

merger
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§ 92. Mistake or misunderstanding

8 93. Fraud, undue influence, or duress

[ll. Spendthrift and Similar Protective Trusts
A. In General
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8 94. General nature and purpose of protective trusts; spendthrift trusts, ge

8 95. Basic requisited trust

8 96.--Intent to create trust and manifestation thereof; use of particular lanc

8 97. Construction of trust instruments

8 98. Right of beneficiary to renounce trust prior to ptaece
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1. Validity, in General

8 99. Generally; view recognizing validity

8 100. View denying validity
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C. Validity, Nature, and Creation of Other Particular Types of Protective Trusts

3 Research References

2 § 108. Generally; discretionary trusts

= 8 109. Trusts for support and education; validity and creation, generally
L § 110.--Distinctions of trsts for support from spendthrift trusts

-

§ 111. Trusts conditioning receipt of or forfeiting beneficial interest on occul

of specified events

3 § 112. "Hybrid" trusts

= D. Operation and Effect of Trusts

a Research References

L 1. Alienability or Liability for Debts, in General
: § 113. Generally

-

§ 114. Income in excess of amount necessary for support, maintenanc

education of beneficiary

= 8 115. Trust interests received by or accrued in beneficiary, generally
L 8 116. Anticipatory assignment of interest by beneficiary

I 2. Operation and Effect as to Particular Types of Claims

I 8 117. Generally; taxes

2 § 118. Claims of trustor, estate of testator, or trust estate

= 3. Operation and Effect as to Support or Other Benefits to Beneficiary

= 8 119. Duty and discretion of trustee, generally

= § 120. Particular factors considered in determining amount of allowanc
support

3 8 121. Payment of support or other benefit out of trust corpus

= 8 122.--Propriety of consideringdmeficiary's other means

a 8 123 Judicial review and interference

-

E. Termination, Modification, or Extension of Trusts
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Research References

8§ 124. Termination

§ 125.--Effect of occurrence of condition specified in trust instrument

8 126.--Effect of conveyance from trustee to benefigi merger of interests

8§ 127. Modification or extension

IV. Trusts by Operation of Law
A. In General

Research References

8 128. General characterization and classificastatutory trusts

8 129. Basis and requisites for creation, generally

8 130. Distinquished from express or direct trusts

8§ 131.--Powers and duties of trustees; enforcement thereof

§ 132. Similarities and distinctions between resulting and constructive trust:

8 133. Application of statutes of uses

8 134. Application of statutes of frauds; requirement of writing

B. Resulting Trusts

Research References

1. In General

8§ 135. Generally

8 136. Consideration as element

§ 137.--Time when consideration is advanced

§ 138. Intent as element

§ 139.--Proof of intent

8 140. Necessity and effect of agreement; breach of contract

§ 141. Time when trust arises

2. Particular Circumstances as Basis for Creation of Resulting Trust
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a. Failure of Express Trust or Purpose Thereof

a § 142. Generally

= 8§ 143. Trusts founded on valuable consideration

a § 144. Trusts foushed on donation or will

= 8 145.--Failure caused by uncertainty of express trust or purpose
thereof

L § 146.--Uncertainty or failure in respect to beneficiaries

2 § 147. Creation based on illegality of trust

-

b. Conveyance to Orfeerson on Consideration from Another; Purchase
Money Resulting Trusts

= (2). In General

: § 148. Generally

2 8 149. Consideration, generally; effect of form or purpose the!
r

8 150. Time when trust arises; relationship between time of
conveyance and furnishing of consideration

L 8§ 151. Necessity and effect of agreement

2 8§ 152. Effect of domestic or family relationship between payol
grantee

= § 153.--Payments by spouse or cohabitant for property conve
to spouse ocohabitant

= 8 154. Proof, generally

L (2). Effect of Form of Transaction

= 8 155. Purchase for another with own funds

2 8§ 156. Purchase with another's property or means

r

§ 157. Purchase with borrowed or donated funds; trust in favc

lender or donor

L § 158.--Trust in favor of borrower

I (3). Effect of Agency or Promise to Purchase for Another


http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2437b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c243ab27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c243db27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2440b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2440b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2443b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2446b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2449b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c244cb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c244fb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c244fb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2452b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2455b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2455b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2458b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2458b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c245bb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c245eb27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2461b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2464b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2464b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?sr=TC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&cite=UU(I839c2467b27b11d9815db1c9d88f7df2)&findtype=l&fn=_top&mt=CampusLaw&vr=2.0&pbc=DA010192&spa=000577844-2000

r

-

§ 159. Generally

8§ 160. Where prinpial or promisee advances consideration

§ 161. Joint purchaser tenancies

8§ 162. Agreement relating to judicial, foresure, partition, or

similar sale, or redemption therefrom

-
-

r

property
r

r

(4). Effect of Furnishing Portion of Considdion

8§ 163. Generally

§ 164. Necessity that payment be for specified part of or inter

c. Other Particular Circumstances

8 165. Full performance of trust; accomplishment of trust purpose

8§ 166. Conveyance without consideration

8 167. Consideration given for improvements to another's property

C. Constructive Trusts

Research References

1. In General
a. Nature, Bases, Effects, and Factors Affecting Trust

8§ 168. Generally

8 169. Types of conduct or circumstances as basis for imposing tr

8 170. Effect of spousal relationship between parties

8 171. Trustee; interests, duties, and liabilities

§ 172. Time when trust becomes effective

b. Elements Required to Impose Trust

§ 173. Generally

§ 174. Intent

8§ 175. Specific,dentifiable res and possession thereof

8 176. Confidential or fiduciary relationship
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8 177.--Family relationship

2 8 178. Promise or agreement

2 8§ 179. Fraudwrongful or unconscionable conduct

L § 180. Writing or express declaration

L 2. Particular Circumstance Under Which Trust Arises

= a. Conduct in Breach of Confidence or Violation of Fiduciary Duty
: § 181. Generally

I 8 182. Acquisition or retention of property, generally

2 § 183.--Acquisition of interest in subject matter of confidence or trt
relationship

= 8 184. Abuse of confidential knowledge or interest

L 8 185. Taking commission or profit

-

8 186. Failure to use property for specified purpose; failure to purc

for or convey to another

a b. Breach of Agreement by Grantee to Hold in Trust or to Reconvey Pr«
= § 187. Breach of agreement to hold property in trust

a § 188.--Effect of fraud, duress, or undue influence

3 8 189. Breach of oral agreement to reconvey property

2 c. Breach of Agreement to Purchase Property for Another

a § 190. Generally

L 8§ 191. Effect of agency relationship between parties

I § 192. Joint purchase

L 8 193. Sale of public character or involving bidding

I d. Wrongful Conversion, Management, Intermeddling with, or Use of,
Property

L 8 194. Wrongful conversion

-

§ 195. Wrongful management, intermeddling, or use
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r
improvement

8 196.--Use of money or property of another for acquisition or

L § 197. Effect of criminality of conduct

= e. Other Circumstances

= 8 198. Breach of contract; failure of performance or payment

= 8§ 199. Acquisition of property on consideration paid by another

L § 200. Mistake in title transferred or decreed; failure to transfer title
-

§ 201. Frustration of testamentary intent; breach of promise which

induced execution or change of will

= § 202.--Conduct preventing execution or change of wil
2 8 203. Taking under forged or fraudulent will

3 § 204. Property afinmarried cohabitants

L V. Trustees, Trust Advisorand Beneficiaries, in General

L A. Trustees; Trust Advisors

L Research References

= 1. General Nature and Characterization

a 8§ 205. Generally

2 8§ 206. Relation to trust instrument

2 2. Who May Serve As Trustee

L § 207. Generally; nonresidents

a 8§ 208. Trustor or settlor

= 8 209. Beneficiary or beneficiaries; remaindermen

= 8 210.--Multiple persons as both exclusive beneficiaries and trustees
= § 211. Corporations

3 § 212.--Foreign corporations

2 § 213. Municipal or other governmental bodies

r

3. Appointment and Qualification
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8§ 214. Generally; appointment by court

2 8§ 215. Effect of time of appointment; prerequisite of existing trust
2 § 216. Duty to appoint suitable, competent trustee

L § 217. Effect of failure of settlor's appointment

L § 218. Appointment of additional trustees

= 8§ 219. Procedure to determine eligibility or qualification of trustee; heai
= § 220. Accepting or declining position or appointment as trustee
= § 221. Qualification of testamentary treiss

3 4. Tenure and Termination of Office

2 a. In General; Resignation or Renunciation

= 8 222. Tenure and termination, generally

L § 223. Resignation or renaiation by trustee

= b. Discharge or Removal

: § 224. Generally

I 8 225. Removal or discharge by court, generally

2 8 226. Procedure, generally; review on appeal

2 5. Grounds for Declining to Appoint, or to Discharge or Remove

= 8 227. Grounds, generally

r

8§ 228.--General standards, requisites, and considerations in removal

determination

L 8§ 229.--Effect of appointment by settlor; weight of settlor's intent
2 § 230. Grounds relating to performance of duties of teuste

L § 231.--When removal unwarranted

L § 232. Grounds relating to absendé¢rostee

= 8 233. Grounds relating tonflicts of interest

-

§ 234. Ground involving relationship with beneficiaries or other trustee:
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8 235.--Hostility

6. Substitution and Succession

§ 236. Method of appointment or stitution, generally

8§ 237. Satus of successor trustee

8 238. Appointment and control by court

§ 239. Appointment by remaining or preceding trustee or by beneficiari

B. Beneficiaries

Research References

§ 240. Generally

§ 241. Classes of beneficiaries, generally; power of trustee to elect from cle

8 242. Beneficiaries taking as classasrindividuals

8 243. Construction of terms describing beneficiaries

§ 244 .--Application to adopted children

8 245. Time as of which status as beneficiary is determined

8 246. Rights, duties, and liabilities among beneficiaries

VI. Trust Property or Res
A. In General

Research References

8 247. Types of property trust may hold, generally

§ 248. Particular classes of property

§ 249. Addiion of property to trust estate

§ 250. Property to be acquired in future; promise to transfer in the future

B. Estates and Interests in Trust Property

Research References

1. Trustor's Estates and Interests

§ 251. Generally
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8§ 252. Retained and remainder interests; rights of settlor's creditors

2. Trustees's Estates and Interests

§ 253. Generally

§ 254. Time of vesting

8§ 255. Extent of trustee's interest; rights of trustee's creditors against t

8§ 256. Duration and termination of trustee's interest

8 257. Succession of trustee's title

3. Beneficiary's Estates and Interests

a. In General

8 258 Equitable interest, generally

8 259. Nature of interest as chose in action or vested interest

8§ 260. Land trusts

8§ 261. Time when interest becomes effective and duration and

8 262.--Merger of interests on termination

§ 263. Future interest

§ 264. Effect of beneficiary's failing to meet vesting contingency; e

8§ 265. Estates and interests of multiple or joint beneficiaries

8§ 266. Waiver of interest in trust; effect of "no contest" provisions

b. Transfer of Interest and Liability for Debts

8 267. Transfer of interests, generally

8 268. Effect of statutory provisions on alienability of interest;

§ 269. Land trusts

8 270. Requisites to transfer of irget; compliance with statute of
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8§ 271. Liability for beneficiary's debts

C. Following Trust Progrty; Remedies for Conversion
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property in commingled mass
-

= T
>
o

0 I N N ‘

1. In General

8 272. Pursuit rule, generally

8 273. Necessity of identification of property

8 274. Beneficiary's remedies upon conversion of property

8§ 275.--Recovery of trust property, product, or proceeds

§ 276.--Holding trustee liable; compelling restoration to trust of

8§ 277.--Holding transferee as constructive trustee

2. Effect of Commingling of Trust Property or Funds

a. In General

8 278. Effect of commingling on identity of trust property

8§ 279. Satisfaction of trust pursuit rule

§ 280.--Where trust funds or property commingled in entire estate

§ 281. Effect of inability to distinguish trust property from other

8§ 282. Effect of increase of ke of commingled mass

8 283. Remedies of beneficiary

§ 284. Presumption that first wittewals are not from trust property

§ 285.--Rebuttal of presumption

§ 286. Effecof diminution or depletion of commingled mass

b. Commingling of Property or Funds of Different Trusts

§ 287. Generally

§ 288. Diversion from one trust estate into another
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8§ 289. Presumption as to order ofivdrawals

3. Rights of and against Purchasers and Transferees; BonauFithasers

8§ 290. Generaji

8§ 291. What constitusegood faith; supervening equities

§ 292. What constitutes notice

§ 293. What constitutes value

8 294.--Effect of familial or like relationship between trustee and transfi

§ 295. Duty of inquiry

8 296.--Effect of party's knowledge that second party is trustee

§ 297.--Effect of trustee's authorization to sell

8 298. Rules applicable where trust property is applied to trustee's priv

§ 299. Subsequent transfers by bona fide purchase

VII. Administration of Trust, Generally
A. In General

Research References

§ 300. Intent of trustor as controlling

8§ 301. Law and place of administration

B. Jurisdiction and Control of Court

Research References

1. In General

§ 302. Equity jurisdiction, generally

§ 303. Probate courts

§ 304. Territorial jurisdiction

§ 305. Exclusive and concurrent jurisdiction

8§ 306. In personam jurisdiction over nonresident trustee
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2. Exercise of Jurisdiction and Control

§ 307. Generally

8 308. In case of vacancy in office of trustee or trustee's failure to act

8§ 309. On application of trustee for guidance

8 310.--Matters on which guidance may be sought

§ 311. On application of beneficiaries or other interested persons

8 312. Power of court to authorize departure from terms offwusiffect

ultimate purpose of trustor

r

-

8 313.--For advantage or best interests of beneficiaries

8 314.--Necessity that beneficiaries consent or be parties or represents

8 315. Control of trustee's discretion

C. Powers of Trustees

Research References

1. In General

§ 316. Scope of powers, generally

8§ 317. Express or implied

8 318. Discretionary or imperative

8 319. Personal or impersonal

2. Multiple Trustees

§ 320. Generally; necessity of joint action

§ 321. Delegation of powers

§ 322. Employment of independent legal counsel

§ 323. Exercise by surviving cotrustees

3. Successor or Substitute Trustees

§ 324. Generally

D. Approval, Consent, or Advice of Trustor, Beneficiary, &ttlers
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1. In General

§ 325. Requirement of consent, generally
2. Approval or Consent of Beneficiaries

§ 326. Generally

8§ 327. Waiver of beneficiary's rights, generally

8§ 328. Effect of disclosure by trustee or knowledge of mistake by bene

8 329. Effect of incompetency of beneficiary

8§ 330. Mode and sufficiency of approval or consent

VIIl. Duties and Liabilities of Trustee
A. In General

Research References

1. Generally
a. Generally

8 331. Duties, generally

§ 332. Duration

b. Liability

8 333. Liability of trustee for breach of duty

8 334.--Nature of liability

§ 335.--For payment to wrong person

§ 336. Limitation 6 liability by terms of trust

§ 337.--Extent of effectiveness

8 338. Release of trustee by benefigiar

§ 339. Liabilities of third person participating in trustee's breach of

c. Cotrustees; Successor Trustees

8§ 340. Generally
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8 341. Failure to participate

8 342. Joint and several liability

8 343. Successor or substitute trustees

2. Carrying Out Trust in Accordance with Terms of Trust

8§ 344. Generally

§ 345. Compliance with terms of trust

8 346. Compliance with orders of court

8 347. Delegation of powers

§ 348.--To cotrustees

3. Good Faith
a. Generally

8§ 349. Generally
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§ 352. Uniform Trust Code
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8§ 355. Generally

§ 356. Disclosure

8§ 357. Necessity and effect of independent advice to beneficiaries

8 358. Corporate merger

d. Loyalty to plural beneficiaries and plural trusts

§ 359. Generally

4. Care, Diligence, and Skill
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8 360. Standard or measure of care or diligence; prudent person rule

8 361.--Concurrent circumstances, not subsequent evengoverning

8 362.--Where tustee possesses special or professional knowledge

8 363. In exercise of discretionary power

8 364. With respect to eimustees

§ 365. With respect to employment of agents

B. Liability for Torts Occurring in Administration of Trust

Research References

8 366. Personal liability of trustee; liability of trust estate

8 367. Torts committed by agent or without personal fault of trustee

8 368. Under the Restatement and the Uniform Trust Code

8 369. Effect of trust being active or in business

§ 370. Liability of trust estate on theory of unjust enrichment

C. Accounting by Trustee

Research References

1. In General

§ 371. Generally

8§ 372. Under the Uform Trust Code and Restatement

8 373. Trust provision as relieving trustee from duty to account

8 374. Contents and requisites

8§ 375. Purpose

8 376. Effect of failure or inadequacy of accounting

8§ 377. Private settlement out of court

2. ltems; Charges, Cradj and Offsets

§ 378. Generally

§ 379. Under the Uniform Trust Code
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§ 380. Income
§ 381. Interest

§ 382. Rents and profits

§ 383. Offsets and credits

3. Settlement of Account in Court
a. In General

8§ 384. Generally

8 385. Application for accounting by interested parties

8§ 386. Jurisdiction

b. Practice and Procedure
(1). Paries; Pleading; Hearing

8 387. Parties, generally

§ 388. Notice

8 389. Pleadings

§ 390. Evidence

§ 391. The accounting or hearing

(2). Decree or Order

8§ 392. Generally

8 393. Finality or conclusiveness of settlement

§ 394. Reopening, reconsidering, or setting aside settlement

(3). Appeal; Costs

§ 395. Appeal and error

§ 396. Costs and counsel fees

D. Bond or Security Given By Trustee
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1. In General
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8§ 397. Generally

: § 398. Amount of bond

: § 399. Under the Uniform Trust Code and Restatement
a 2. Liabilities of Surets

: 8§ 400. Generally

: § 401. Defenses; discharge

L IX. Particular Acts of Management by Trustee

I A. Taking, Holding, and Managing of Estate and Assets
2 Research References

: § 402. Generally

a 8§ 403. Collection of debts; obtaining tax nefis

: § 404. Protection of estate

: § 405. Surender of possession and control

a 8§ 406. Incorporation of trust

a 8 407. Management of estate

: § 408. Continuation of a trade or business

3 B. Contracts and Expenditures

a Research References

a 1. In General

: § 409. Generally

-

2. Power of Trustee to Charge Estate; Obligations as Binding Trustee Persc
Estate, or Beneficiary

r

a. Generally
: 8§ 410. Generally
: § 411. Restatement view
-

8§ 412. Uniform Trust Code
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b. Power of Trustee to Contract Without Binding Trustee Personally

a § 413. Generally
I 8 414. Sufficiency of expression; construction of contract
2 8 415. Charging estate indirectly through right to exoneration or
indemnity
2 3. Particular Contracts, Charges, and Expenditures
2 8 416. Generally; administrative expenses
I 8 417. Protection, preservation, andaief trust estate
I 8 418. --Personal liability of trustee; direct liability of estate
2 8 419. Making improvements
I 8 420. Employing and obtaining labor and services
-

§ 421 .--Counsel
I 8§ 422. Contracts made in conduct of trust business
r

§ 423. Insurance
2 C. Deposits
I Research References
= 1. Generally
I 8 424. Power and duty of trustee
I 8 425. Propriety of deposit as investment; prolonged deposits
I 8 426.--Restatement view
2 8§ 427. Form of deposit; commingling funds
2 2. Depository
-

§ 428. Generally

= § 429. Restatement rule
I 8§ 430. Trustee's own bank or department
-

8§ 431.--Uniform Trust Code
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D. Investments

2 Research References

I 1. In General

a § 432. Generally; power and duty of trustee

a § 433. Objectives; safety and income

a 8 434.--Minimizing taxes

a § 435. Trustee's discretionary power

= 8§ 436. Retention, disposal, or change of existing investments

: § 437. Liability fa loss

: 8§ 438.--Measure of damages

a 8§ 439.Right of beneficiary to avoid improper investment

‘F 8 440. Effect of beneficiary's approval of, or acquiescence in, improper
investment

L 2. Permissible Trust Investments

a a. In General

: 8§ 441. Generally; histacal background

L 8§ 442. Statutory wirements, generally; "legal lists" of investments
a 8§ 443.--Permissible provisions

: § 444 .--Retroactive application

: § 445. Investments under terms of trust

a 8 446. Authorization of nonlegal investments

: 8§ 447 .--Effect of discretionary powers

: b. Judicial Authdization

: 8§ 448. Generally

= 8 449. Where trustee is appointed by or actimden court supervision
-

8§ 450. Effecbf approval subsequent to making of investment
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8 451. Authorization of investments not authorized by terms of trust

c. Particular Investments
(2). In General

8§ 452. Generally

8 453. Real estate, generally

8 454. Improvements of trust property

§ 455. Loans

8§ 456.--To trustee

8 457.--Secured by mortgages

8 458. Public securities and obligations

8 459. Foreign investments

(2). Corporate Securities

8§ 460. Generally

8 461. Investment under terms of trust

8 462. Exchange incident to reorganizations, consolidations, and

(3). Common Trust Funds; Participating Shares

8§ 463. Generally

8§ 464. Statutory authorization; Uniform Common Trust Fund Act

8§ 465. Investment in absence of legislation

8§ 466. Investment under terms of trust

3. Good Faith of Trustee
a. In General

8 467. Generally; loyalty

8§ 468. Seldealing

8§ 469.--Consent of beneficiaries
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8 470. Failure to indicate trust character of investment

= b. Good Faith as to Particular Investment

a 8 471. Generally; loans and mortgages

a 8§ 472. Corporate stock and bonds

a 8§ 473.--Investment by corporate trustee in own securities
a 8 474. Common trust funds; participations

: 8§ 475.--Record, indication, and notice of invesent

I 4. Care, Diligence, and Skill of Trustee

= a. In General

a 8 476. Generally; prudent person rule

: 8 477. Prudent investor rule

= 8 478. Duty distinguished from that applying to trustee's own property
a 8 479. Requisite foresight; present circumstances as test
-

8 480. Effect of court order, statute, or trust provisions authorizing

investments; waiver

a § 481. Rule as to corporate trustee and its directors

= 8 482. Delegation of responsibility; advice or employment of agents
a § 483. Rule against speculation

a § 484.--What constitutes speculation

= b. Duties as to Retention or Conversion of Existing Investments

: 8§ 485. Generally

a § 486. Retention authorized or mandated under tefringss

= § 487. Retention of mdegal, unauthorized, or imprudent investments
: § 488. Absence of market

: 8 489. Time for conversion

-

c. Diversification of Investments
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8§ 490. Generally

8§ 491. Types of investments

§ 492. Extent of liability for losses

d. Duty as to Particular Investments

8§ 493. Generally

8§ 494. Real estate

8 495. Loans and mortgages

8 496.--Adequacy of security

8 497.--Ratio, percentage, or margin of safety

§ 498.--Consideration of income from mortgagedperty

8 499. Corporatsecurities and obligations

E. Sale, Conveyance, dmsfer, Gift, or Exchange of Trust Property

Research References

1. In General

8 500. Operatioand effect, generally

§ 501. Application of proceeds

2. Powers and Duties of Trustee
a. In General

8§ 502. Generally

8§ 503. Power of qift, exchange, or other disposition

§ 504.--Power to grant an option

8§ 505.--Power to exchange trust property for share of corporation orga

to hold the property

-

r

§ 506. Duty of good faith

§ 507. Duty of care, diligence, and skill

8 508. Cotrustees or surviving trustees
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8 509. Substitute and successor trustees

§ 510. Delegation; employment of agent

b. Powers and Duties under Terms of Trust

§ 511. Generally

8§ 512. Power of sale as surviving termination of trust

§ 513. Implication of powers and duties

c. Powers and Duties under Statutory Provisions

§ 514. Generally

3. Advice, Consengr Request of Beneficiary or Third Person

§ 515. Generally

8 516. Estoppel or waiver

4. Who May Purchase Trust Property
a. In General

§ 517. Generally

§ 518. Agents

b. Trustee as Purchaser

§ 519. Generally

8 520. Authorization by trust provision

8§ 521. Effect of good faith and giving of value

8§ 522. Effect of character of sale generally, and of particuleurostances

8 523. Judicial, publicor foreclosure sale, generally

8§ 524. Sale by, or brought about by, another; purchase of outstanding

8§ 525. Purchase for another

8§ 526. Effect of approval or consent of beneficiary

c. Purchase by Spouse or Other Person in Close Relationship to Trustee

§ 527. By spouse or relative
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8§ 528. By others in close relationship to trustee

5. Judicial Control, Authorization, and Proceedings

8§ 529. Generally; interference with trustee

8 530. Approval or confirmation of sale

8§ 531. Authorization of sale not authorized by terms of trust

§ 532. Relief from unauthorized sale or failure to sell

6. Time, Place, Mode, and Terms of Sale

§ 533. Generally

8§ 534. Price; obtaining fair market value

§ 535. Bidding

8 536.--Effect of second and higher bids

8 537. Terms of payment; security

F. Leases of Trust Property

Research References

§ 538. Generally

§ 539. Cotrustees

8§ 540. Period of lease

8 541.--Beyond duration of trust

8 542.--Under statute or court authorization

§ 543. Modification

G. Mortgage, Pledge, and Other Encumbrance of Trust Property
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8§ 544. Geprally

8§ 545. Power of trustee

8§ 546.--By implication

§ 547.--Extent of power
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8 548. Judicial authorization; in absence of authorization by terms of trust

H. Payment and Distribution

Research References

1. In General

§ 549. Generally

8§ 550. Discretionary trusts

8 551. Where trust or instructions are invalid

§ 552. Amount or share

§ 553. Time

8§ 554.--Discretion of trustee

8 555. Trustee's discretion as conditioning qgift or as merely governing time

method of payment
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2. Paymentiad Distribution on Judicial Order or Decree

§ 556. Generally

§ 557. Disobedience as contempt

8§ 558. Advance payments

8 559.--Necessity of absolute interest or consent of all beneficiaries

8 560.--Effect of direction for accumulatioof income

3. Exercise of Power of Trustee to Appoint Beneficiaries

8 561. Generally; tvere trustee fails to act

4. Conveyance or Transfer to Beneficiaries

§ 562. Genglly

8§ 563. Multiple beneficiaries

X. Reimbursement and Exoneration of Trustee
A. In General
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§ 564. Generally

8§ 565. Constructive or resulting trustee

8§ 566. Lien or charge on trust estate

B. For Particular Expenditures and Liabilities

Research References

8§ 567. Generally; administrative and operating expenses

§ 568. Tort liabilities

8 569. Advances to beneficiaries for support or other purpose

8§ 570. Expenditures and liabilities based on leqgal title; taxes

8§ 571. Purchase ige; where estate takes property or benefit of purchase

8 572. Costs of litigation and attorney's fees, generally

8 573. Expenses of accounting and litigation relating thereto

XI. Compensation of Trustee
A. Nature of Entitlement Generally

Research References

8§ 574. Generally

8§ 575. Terms of trust

8 576.--Absence of compensation provision in instrument

8§ 577. Judicial approval or allowance

8§ 578. arge on estate

8§ 579. Time when payable

B. Basis, Amount, and Form of Compensation
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1. Basis of Entitlement to Compensation

§ 580. Generally

§ 581. Nature of computation
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8§ 582. Reasonableness standard

8§ 583. Proof as to amount

2. Particular Factors and Circumstances

§ 584. Effect of decline in or increase in values of holdings

8 585. Extraordinary services; operation of business

§ 586. Cotrustees

§ 587. Effect of death or removal

8§ 588. Effect of resignation

§ 589. Waiver
3. Effect of Breach, Neglect, or Bad faith

§ 590. Generally

8 591. Acts in good faith; minor irreqularities

§ 592. Accounting failures, errors, or discrepancies

8 593. Surcharges or partial compensation

XII. Actions and Proceedings
A. In General

Research References

1. Nature and Form of Actions
a. Right to Bring Action

§ 594. Generally

§ 595. Actions at law

8§ 596. Notice
b. Actions in Equity

§ 597. Generally

§ 598. Actions for breach of trust

§ 599. Actions to impose constructive or resulting trust
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of trust

8 600. Injunctive relief

2. Jurisdction and Venue

8 601. Generally

8 602. Jurisdiction of specific courtsrobate jurisdiction

8 603. Effechf location of persons or property; in personam or in rem

8 604. Effect of notice and service of process

§ 605. Venue
3. Trustee's Role

8§ 606. Generally

8 607. Bringing of bills of, or in the natur& anterpleader

8 608. Comprorse and settlement of claims or causes by trustee

B. Parties

Research References

1. Proper and Necessary Parties, Generally

8 609. Generally; interested parties

8 610. Trust itself

§ 611. Trustee

8§ 612. Beneficiaries

§ 613.--Antagonistic interests

§ 614. Intervention by one claiming interest in litigation as trust benefic

2. Proper Parties In Particular Actions
a. Generally

§ 615. Actions to enforce trust or liability of trustee

8§ 616. Actions to terminate or set aside trust

8§ 617. Requests for judicial guidance, authorizations, or modificati
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8 618. Proceeding for appointment, renlpea succession of trustees

b. Actions and Proceedings by or against Strangers to Trust

8§ 619. Where trustee is personally lmbl

8 620. Where estate is directly liable

8 621. Actions against strangers rigst

C. Pleadings

Research References

8§ 622. Generally

8 623. Actions and proceedings to enforce trust or liability of trustee

§ 624. Actions for declaration of constructive or resulting trust

D. Trial; Factfinding

Research References

8§ 625. Right to jury tal

8 626. Questions of law or fact

E. Evidence

Research References

1. Burden of Proof

8 627. Geprally

8 628. As to existence of 8t) generally

8 629. Proceeding tonpose trust by operation of law

8 63). Pursuit of trust property; wrongfully converted property

§ 631. Action to terminate trust or declare trust invalid

2. Presumptions

8 632. Good faith fotrustee

§ 633. In actions regardirresulting or constructive trusts

8 634. As to particular acts and dealings
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3. Admissibility

a. In General; Extrinsic Evidence

8 635. Generally
b. Parol Evidence

8§ 636. Generally

8§ 637. As to terms, purposes, and beneficiaries in express trusts

8 638. Admssibility in cases involving resulting and constructive tr

8 639. Resulting and constructive trusBonsideration

c. Admissions and Declaratis

8§ 640. Generally

8 641. Use to prove or disprove trust

8 642.--By whom made; time of making

4. Standard of Proof; Weight and Sufficiency of Evidence
a. In General; Express Trusts

8§ 643. Generally

§ 644. Breach of trust

§ 645. Mistake or undue influence invalidating trust

b. Proof of Existence of Trusts by Operation of Law

8§ 646. Generally

8§ 647. Rrol evidence

§ 648. Based on transaction involving presumption of qift or settlel

§ 649. Rebuttal of trust's existence

F. Defenses; Limitations of Actions; Setoff or Counterclaim

Research References

1. Defenses, Setoff, and Counterclaim

8§ 650. Generally
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8 651. Estoppel or waiver; consent

8§ 652. Affirmative defenses

8 653. Setoff and counterclaim

2. Statutes of Limitations
a. In Actions Involving Express Trusts

8§ 654. Applicability of statute of limitations

8 655.--Actions against third parties

8 656. When statute begins to run

§ 657.--Sufficiency of repudiation; necessity of knowledge or notic

8 658.--Termination of trust or discharge of trustee

b. In Actions Involving Trusts by Operation of Law

8§ 659. Applicability of statute of limitations

8 660. When statute begins to run

3. Laches

8 661. Generally; express trusts

8 662. Constructive or resulting trusts

8 663. Estoppel or waiver precluding laches as defense

G. Orders and Judgment

Research References

1. In General

8§ 664. Generally

8 665. Imposibn of constructive or resulting trusts

8 666. Judgment as against trustee personally or officially

8§ 667. Confession or consent judgments

2. Operatiorand Effect
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Summary

Scope:

This article discusses trusts and trustees, with specific discussion of express trusts, spendthrift and similar
protective trusts, trusts by operation of law, including resulting and cetist trusts, trustees and

beneficiaries, trust property, the administration of trusts, including duties, liabilities, and compensation,
reimbursement and exoneration of trustees therefor, and actions and proceedings regarding trusts and truste
including jurisdictional and practice matters arising therefrom.

Federal Aspects:

Particular rules apply as to the federal taxation of trusts. As to federal taxation relating to a particular issue, s
Am. Jur. 2d, Federal Taxation.

Treated Elsewhere:
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Alimony and child support, trusts for enforcement of payment ofAseelur. 2d, Divorce and Separation 88 ;759
1017t0 1019

Amalgamation of corporate trusts, see Am. Jur. 2d, Monopolies § 1029

Assignment of trustee power for benefitcoéditors, seém. Jur. 2d, Assignments for Benefit of Creditors § 8

Bank deposits in trust for another and Totten trustsAseelur. 2d, Banks and Financial Institutions 88 689 et seq.

Bankruptcy, trust law as relating to, see Anr. 2a, Bankruptcy; trustees in bankruptcy, generally AsgeJur.
2d, Bankruptcy 88 259 et seq.

Business or "Massachusetts" trusts, see Am. Jur. 2d, Business Trusts

Cestui que trust, federal courts, diversity and alienage casespselar. 2d, Federal Courts 88 8813 982

Charitable trusts, se®m. Jur. 2d, Charities 88 4 et seq.

Child, trust fund for support and maintenance of,A®e Jur. 2d, Parent and Child 8§ 65

Common or collective trustsesAm. Jur. 2d, Pensions and Retirement Funds § 432

Deeds of trust given as security, generally,Aee Jur. 2d, Mortgages 88 146 et seq.

Deeds of trust, trustees in, generally, 8ee Jur. 2d, Mortgages, 88 146 et seq.

Enforcement against trust or trust interests by: attachment, see 6 Am. Jur. 2d, Attachment and Garnishment;
execution, sedm. Jur. 2d, Executions and Enforcement of Judgments 88 176 et seq.

Estates, generally, see Am. Jur. 2d, Estates

Fraudulent transfe property held by transferor as trustee, Sge Jur. 2d, Fraudulent Conveyances and Transfers
§ 85

Guardian, distinction from trustee, s&e. Jur. 2d, Guardian and Ward § 2

Homestead property, title as trustee, Ase Jur. 21, Homestead 8§ 52

Husbands and wives, constructive trusts arising with regard to property rights and interests between, generally, ¢
Am. Jur. 2d, Husband and Wife 88 105 et seq.

Life estate, invasion or consumption of principal or corpus befi@ary of, seéAm. Jur. 2d, Life Tenants and
Remaindermen 88 49 et seq.

Particular institutions, law of trusts as applied to or affecting: banks, see Am. Jur. 2d, Banks and Banking
Institutions; corporations, see Am. Jur. 2d, Corporationsyfrat®rders and benefit societies, see Am. Jur. 2d,
Fraternal Orders and Benefit Societies; insurance companies, see Am. Jur. 2d, Insurance; labor organization
see Am. Jur. 2d, Labor Relations; and religious organizations, see Am. Jur. 2d, ReligietissSoci

Particular persons holding legal capacities, trust principles as applicable to: executors and administrators, see Al
Jur. 2d, Executors and Administrators; landlords and tenants, see Am. Jur. 2d, Landlord and Tenant; life tene
or trustees for lg interests in property, séen. Jur. 2d, Life Tenants and Remaindermen 88 49 et seq.
mortgagors and mortgagees, see Am. Jur. 2d, Mortgages; vendors and purchasers, see Am. Jur. 2d, Vendor
Purchaser; creditors, see Am. Jur. 2d, Creditorks;RBibnors and donees of gifts, see Am. Jur. 2d, Gifts; and
holders, transferors, and transferees of bills and notes, see Am. Jur. 2d, Bills and Notes

Pourover provisions from will to inter vivos trust; Uniform Testamentary Additions to Trusts Act, dignsese
Am. Jur. 2d, Wills § 196

Rule against perpetuities and restraints on alienation as affecting trugis) séar. 2d, Perpetuities and Restraints
on Alienation 88 630 68, 106

Security interest created by assigent of beneficial interest in trust, s&e. Jur. 2d, Secured Transactions § 434

Special trust limiting use of school funds, ga®. Jur. 2d, Schools § 119

Time of ascertainment of settlor's heirs or distributees on failure of traginselur. 2d, Descent and Distribution
8§98

Trust interest of beneficiary who is absentee,/As@eJur. 2d, Absentees § 14

Voting trusts, sedm. Jur. 2d, Corporations 88 956 et seq.

Wills, generally, see Am. Jur. 2d, Wills

Research References:

Bogert, The Law Of Trusts And Trustees (Rev. 2d ed.)
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The trust originated and was reduced to practice under the jurisdiction of courts by the civil law, was
expanded and developed in the courts of chancery, and has been employed in nearly every field of human
activity.[FN1] The fundamental nature of a trust is the division of title, with the trustee tharplder of legal
title and the beneficiary that of equitable titl\R] By definition, the creation of a trust must involve a
conveyance of propertfEN3]

A "trust" exists where the legal title to property is held by one or more persons, under an equitable
obligation to convey, apply, or deal with such property for the benefit of other peFdfjsA trust has been
defined as a fiduciary relationshig{l5] with respect to property, subjecting the person by whom the title to the
property is held to equitable duties to deal withgheperty for the benefit of another person, which arises as a
result of a manifestation of an intention to creat€MNfg] The Restatement definition is similar, providing that a
trust, when not qualified by the word "resulting” or "constructive," is a fiduciary relationship with respect to
property, arising from a manifesitan of intention to create that relationship and subjecting the person who
holds title to the property to duties to deal with it for the benefit of charity or for one or more persons, at least
one of whom is not the sole trustéé\[/]

Caution: A trust consists not only of property, but also of the trust instrument, ti's tveseficiaries and
trustees, and the trust administratéiNg]

Obsevation: The Uniform Trust Code (2000) ("U.T.C."), which was approved by the National Conference
of Commissioners on Uniform State Laws on August 3, 2000, is the first comprehensive uniform act on the
subject of trusts, although comprehensive trust searealready in effect in several states. The drafting of the
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U.T.C. was prompted by the much greater use of trusts in recent years. This greater use of the trust and
consequent rise in the number of dayday questions involving trusts led to a recognitoy the

Commissioners that the trust law in most states is thin, leaving many gaps between the often few statutes an
reported case$N9|

CUMULATIVE SUPPLEMENT

Cases:

In general, a "trust” is defined as the right, enforceable in equity, to the beneficial enjoyment of property, tl
legal title to which is in anothelPack v. Osborn, 117 Ohio St. 3d 14, 2d@0i8io-90, 881 N.E.2d 237 (2008)

The elements necessary to establish a trust are: (1) trustees who hold property and are subject to equitak
duties to deal with the property for the benefit of others; (2¢ti@aries to whom the trustees owe these
equitable duties; and (3) trust property that is held by the trustees for the benefidiegtesnsin Medical
Society, Inc. v. Morgan, 2010 W1 94, 787 N.W.2d 22 (Wis. 2010)

[END OF SUPPLEMENT]

[FN1] SchumanfHeink v. Folsom, 328 Ill. 321, 159 N.E. 250, 58 A.L485 (1927)

[FN2] Moore v. Moore, 111 S.W.3d 530 (Mo..@tpp. S.D. 2003)reh'g and/or transfer denied, (July 22, 2003)
and transfer denied, (Aug. 26, 2003).

[EN3] Jewish Community Ass'n of Casper v. Community First Nat. Bank, 6 P.3d 1264 (Wyo. 2000)
- A "trust" is a method used to transfer propelRgulkner v. Bost, 137 S.W.3d 254 (Tex. App. Tyler 2004)

[EN4] From the Heart Church Ministries, Inc. v. AfricareModist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

[EN5] State v. Parris, 353 S.C. 582, 578 S.E.2d 736 (Ct. App. 2003)
- A promise to hold property in trust for another, standing alone, will not create an equitai#stiin that
property.Farmers Ins. Exchange v. Zerin, 53 Cal. App. 4th 445, 61 Cal. Rptr. 2d 707 (3d Dist. 1997)

[ENG] CaliforniazNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 20&vigw filed, (Spt. 22, 2004) Matter of
Catanio, 306 N.J. Super. 439, 703 A.2d 988 (App. Div. 198%E Estate of Flake, 2003 UT 17, 71 P.3d 589
(Utah 2003)

- The question of the existence of a fiduciary relationship between the settlor andibeegiid a trust is
always whether or not a trust is reposed with respect to the property or business affairs of thelo#sev.
Korman, 141 S.W.3d 468 (Mo. Ct. App. E.D. 2004)

- In general terms, a "trust" may also be defined as the agfarceable in equity, to the beneficial enjoyment
of property, the legal title to which is in anothierre Guardianship of Lombardo, 86 Ohio St. 3d 600, 1999
Ohio-132, 716 N.E.2d 189 (1999)

- As to intent to create the trust as a preretpiisi the creation of an express trust, generallyg <ee
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The "settlor" is a person who ates a trustfN1] The term "settlor" includes a person who createsast t
by will as well as a person who creates a trust inter vivbiZ][ It is also said that a "settlor" is one who
provides the consideration for a trust, even though in form the trust is created by anothefGNssbm.
creating a trust, the settlor or grantor transfers interest in the trust property to the beneficiaries designated by
trust.[EN4] If more than one person creates or contributes property to a trust, each person is a settlor of the
portion of tre trust property attributable to that person's contribution except to the extent another person has t
power to revoke or withdraw that portioRl 5]

A "trustee" is defined as the person appointed, or required by law, to execute a trust, and the one in whon
an estate, interest, or power is vested, under an express odiagleEment to administer or exercise it for the
benefit of anotherfN6] In other words, a trustee is a person who holds legal title to property under an express
or implied agreement to apply it, and the income arising from it, to the benefit of arkatirr.|

The person for whose benefit property is held in trust is the "beneficlkg]'sometimes referred to as the
"cestui que trust.FN9| A "beneficiary” is one for whose benefit a trust directly and specifically
provides.EN1( The Uniform Trust Code defines a beneficiary as a person that has a present or future
beneficial interest in a trust, vestor contingent, or in a capacity other than that of trustee, holds a power of
appointment over trust propertiyNi11]

Observation: Property may be held in trust by several persons as trugi®ég[and may be held for the
benefit of several beneficiarieBNI13

[FN1] In re Last Will and Testament of Tamplin, 48 P.3d 471 (Alaska 2@AiforniazNevada Annual
Conference of United Methodist Church v. St. Luke's United Methodist Church, 121 Cal. App. 4th 754, 17 Ca
Rptr. 3d 442 (5th Dist. 2004)eview filed,(Sept. 22, 2004).

[FN2] Restatement Third, Trusts 8Gomment a.

[EN3] In re Green Valley Financial Holdings, 823d 643 (Colo. Ct. App. 2001)

[EN4] In re Herbst, 206 Az. 214, 76 P.3d 888 (Ct. App. Div. 1 2003)

[EN5] Uniform Trust Code 8§ 1034).

[EN6] The Times of Trenton Pub. Conp.Lafayette Yard Community Development Corp., 368 N.J. Super.
425, 846 A.2d 659 (App. Div. 2004)

[EN7] State ex rel. Oklahoma Bar Ass'n v. Taylor, 2000 OK 35, 4 P.3d 1242 (Okla; B@ddjer v.
Retirement Div. of the South Carolina Budget and Control Bd., 326 S.C. 93, 484 S.E.2d 586 (1997)

[EN8] Restatement Third, Trusts 8§ 3(4)

[FN9] Restatement Third, Trusts §Gomment d.

[FN10] Scott v. United Carolina Bank, 130 N.C. App. 426, 503 S.E.2d 149 (1998)
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[EN11] Uniform Trust Code 8 1(32).

- While the holder of a power @jppointment is not considered a trust beneficiary under the common law of
trusts, holders of powers are classified as beneficiaries under the Uniform TrustU@ibalen Trust Code §
1032), Comment.

[FN12] Restatement Third, Trusts 8 Gomment c.

[FN13] Restatement Third, Trusts § GBomment d.
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"person” which can own property or enter into contracts, rather, a trust is a relationship having certain
characteristicsgN3]

Observation: The Restatement states that increasingly modern coAamoand statutory concepts and
terminology tacitly recognize the trust as a legal "entity,” consisting of the trust estdteeassociated
fiduciary relation between the trustee and the beneficiaries. This is increasingly and appropriately reflected b
in language (referring, for example, to the duties or liability of a trustee to "the trust”) and in doctrine, especial
in distinguishing between the trustee personally or as an individual and the trustee in a fiduciary or
representative capacitizl4]

[EN1] Stevens Family Trust v. Huthsing, 81 S.W.3d 664 (Mo. Ct. App. S.D. 2682y and/or transfer denied,
(July 12, 2002).

[EN2] Roberts v. Lomanto, 112 Cal. App. 4th 1553, 5 Cal. Rptr. 3d 866 (3d Dist., 280igWw denied, (Feb.
24, 2004).

[EN3] Dennett v. Kuenzli, 130 Idaho 21, 936 P.2d 219 (Ct. App. 1997)

[FN4] Restatement Third, Trusts §Qomment a.
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8 4. General classifications
West's Key Number Digest

West'sKkey Number DigestJrusts 1

It has been said that trusts are generally divided into two main classes: private trusts and charitable
trusts.EN1] A "charitable trust" is one in which the beneficiary is a governmental entity or in which the purpose
of the trust is to implememublic welfare or conveniencéll2] The primary differences betweercharitable
trust and other private trusts are that a charitable trust may be perpetual, the denominated recipients of the tr
income may be indefinite, and the intended beneficiary is the community RBEf |t has also been said that
the fundamental distinction between private trusts and charitable trusts is tipaivete trust, property is
devoted to the use of specified persons who are designated as the beneficiaries of the trust, while a charitabl
trust has as a beneficiary a definite class and indefinite beneficiaries within a definite class, and has a purpos
which is beneficial to the communitizIN4]

Another traditional classifation of trusts, from the viewpoint of whether they become effective after the
death of the settlor or during his or her life, is into testamentary trusts or trusts inter vivos, or as the latter are
sometimes called, "living trustsEN5|] An "inter vivos trust” is a trust that is created and becomes effective
during the lietime of the settlorfN6] The “inter vivos trust” is a unique legaltéy through which the settlor
may transfer property to a trustee reserving for the life of the settlor the beneficial use of the property with the
remainder to designated beneficiarieblf] To create an inter vivos trust, a settlor must have an intent to create
a presently enforceable trust, the trust property must béyctgeacified and set aside, and the essential terms of
the trust must be clear enough for the court to enforce the equitable duties that are the sine qua non of a trus
relationship.EN§] Inter vivos trusts are designed in large measure to bypass probate of a decedent's estate,
allowing the decedent's property to be managetdistributed immediately following his or her de&fNp]

Observation: An inter vivos trust is operative from the date of its creation. On the other hand, because a
will is not operative until the death of the testator, an interest in a testamentary trust cannot vest prior to that
event.EN1Q

From the viewpoint of the creative force bringing them into existence, trusts may be classkigorass
trusts” or as "trusts by operation of law," the latter being either resulting or constructiveRNEIE.

[EN1] Bartonv. Parrott, 25 Ohio Misc. 2d 8, 495 N.E.2d 973 (C.P. 198dpment aff'd1986 WL 6993 Ohio
Ct. App. 5th Dist. Delaware County 1986).
- As to charitable trusts, séen. Jur. 2d, Charities 88 4 et seq.

[EN2] Louisiana Public Facilities Authority v. Foster, 795 So. 2d 288 (La. 2001)
[EN3] Forest Guardians v. Powell, 130 N.M. 368, 200MCA-028, 24P.3d 803, 155 Ed. Law Rep. 851 (Cit.
App. 2001)

[EN4] Jefs v. Stubbs, 970 P.2d 1234 (Utah 1998)

[EN5] Pitt v. U.S, 319 F.2d 564 (8th Cir. 1963)
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[EN6] In re Guardianshipf Lombardo, 86 Ohio St. 3d 600, 19@%hio-132, 716 N.E.2d 189 (199%atter of
Estate of Lohrie, 950 P.2d 1030 (Wyo. 1997)

[EN7] In re Estate of Weitzman, 724 N.E.2d 1120 (Ind. Ct. App. 2000)

[EN8] In re Estate of Flake, 2003 UT 17, 71 P.3d 589 (Utah 2003)

[FN9] Lehmann v. Brown, 230 F.3d 916 (7th Cir. 2000)

[FN10] First Nat. Bank of Bar Harbor v. Anthony, 557 A.2d 957 (Me. 1989)

[FN11] From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

- As to express trusts generally, $&e&7.

- As to trusts by operation of law, generally, §eE01
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West's Key Number Digestyusts 1,114

A distinction has been recognized between executed and executory trusts, the import of such distinction
being that where a trust is intended, if the transactiorratilhins imperfect and executory, equity will not aid
in its enforcementffN1] at least not in the absence of consideration theréfég][ An executory trust requires
a consideration to support it; an executed trust is valid and enforceable without a considex&ion.[

It has been said that, where the trust instrument vests title in the trustee and appropriates the property to
purpose of the trust and nothing remains to be done by the grantor, an exestiisctctaatedgN4] but that in
executory trusts, something remaind&done by the trustee, either to secure the property, to ascertain the
objects of the trust, or to distribute according to a specified mode, or some other act, the doing of which requi
the trustee to retain the legal estdibl}| Stated otherwise, an executory trust is one in which the limitations are
imperfectly declaredand the donor's intention is expressed in such general terms that something not fully
declared is required to be done, in order to complete and perfect the trust, and to give ENé@leattjen the
limitations of a trust are fully and perfectly declared, the trust is regarded as an executétNifjust.[

Where a conveyance is directed to a trustee and such conveyance has not yet beea medes th
unexecutedfN8] However, a trust has been said to be exataither than executory where there has been an
assignment to the trustee of the specified fund subject to the trust and an agreement to pay it over to the trus
as it accruedgN9|

[EN1] In re Smith's Estate, 144 Pa. 428, 22 A. 916 (1891)

[EN2] Mattsen v. U.S. Ensilage Harvester Co., 171 Minn. 237, 213 N.W. 893 (1927)

[EN3] § 44

[EN4] Mattsen v. U.S. Ensilage Harvester Co., 171 Minn. 237, 213 N.W. 893 (1927)

[EN5] Singer v. First Nat. Bank & Trust Co., 195 Ga. 269, 24 S.E.2d 47 (1943)

[EN6] In re Smith's Estate, 144 Pa. 428, 22 A. 916 (1891)

- A gift to a woman in trust for herself and children "born and to be born" creates an executory trust, and one
which cannot be executed by a division of the trust estate among the beneficiaries until the death of such
woman, since until such death, the possibility of issue is not extingt.Dougan, 139 Ga. 351, 77 S.E. 158

(1913)

[EN7] In re Smith's Estate, 144 Pa. 428, 22 A. 916 (1891)

[FN8] Cruse v. Kidd, 195 Ala. 22, 70 So. 166, 2 A.L.R. 36 (1915)

[FN9] Mattsen v. U.S. Ensilage Harvester Co., 171 Minn. 237, 213 N.W(1823)

© 2011 Thomson Reuters.-3B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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I. Introduction
B. Classification of Trusts

Topic SummaryCorrelation TableReferences

8 6. General classificationd "Active" or "passive"” trusts
West's Key Number Digest

West's Key Number Digestyusts 1

Model Codes and Restatements

Restatement Third, Trus§6

A trust is active if, by the terms of the trust, the trustee has affirmative duties to pdefothA| trust is
active if it has a purpose and, under it, the trustee is engaged in doing something for the benefit 8N#hers.[
On the other hand, a trust is passive if the trustee's sole duty is to not interfere with the enjoyment of the trust
property by the beneficiarieBIN3] If a trustee's responsibilities are entirely negative, such as a duty not to
interfere with the right of a beneficiary to use and enjoy the trust property, the trust is pabiyvA.krust may
also be passive even though the trustee has the purely ministerial duty of making distribution of the trust
property to a single beneficiary, or merely making distribution in kind to multiple beneficiaries ealobrofis
to receive an appropriate undivided interest in each of the trust assets, and even though the trustee also has
incidental custodial responsibility until such a distribution is made to beneficiaries who are immediately entitle
to the property N5

A beneficiary of a passive trust is entitled to receive, upon denramdfer of the property passively held
for that beneficiaryfEN6] Accordingly, in a passive trust, the legal and equitable titles are merged in the
beneficiaries, and the beneficial uses converted into legal ownership; in an active trust, the title remains in the
trustee for the purpose of the truSh[/] The Restatement provides that if the Statute of Uses or a similar statute
applies to theroperty of a trust, the trustee'’s title to that property is extinguished and the title is held by the
beneficiary or beneficiaries in accordance with the equitable interests o] statute may provide that
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a passive trust vests no title or power in the trustee, but the beneficiary takes a title correspondingtm ext
the beneficial interest given the beneficiafiNp]

Under the Wiform Trust Code, while trustee duties are usually active, a validating duty may also be
passive, implying only that the trustee has an obligation not to interfere with the trustee's enjoyment of the tru
property.EN1Q Such passive trusts, while valid under the Uniform Trust Code, may be terminable under the
enacting jursdiction's Statute of UseBNI11]]

[EN1] Restatement Third, Trusts 8 6(1)
- An "active trust” is an instrumentality of propepwnership and administratiobouisiana Public Facilities
Authority v. Foster, 795 So. 2d 288 (La. 2001)

[FN2] Townsend v. Rainier Nat. Bank, 51 Wash. App. 19, 751 P.2d 1214 (Div. 1.1988)

- A trustee's duty to deliver title to the beneficiaries of the trust property at the death of the setlaffierant
to mark the trust as an active trust for purposes of a statute abolishing passivieltistison v. Standard
Bank and Trust Co., 202 Wis. 2d 564, 550 N.W.2d 727 (Ct. App. 1996)

[FN3] Restatement Third, Trusts 8§ 6(1)

[FN4] Restatement Third, Trusts § Gomment on Subsection (1).

[FN5] Restatement Third, Trusts § Gomment on Subsection (1).

[EN6] Restatement Third, Trusts 8§ 6(2)

[EN7] Johnson v. Thornton, 264 S.C. 252, 214 S.E.2d 124, 87 A.L.R.3d 918.(1975)

[EN8] Restatement Third, Trusts 8§ 6(3)

- Before 1535, the term "use" referred to a passive trust oiaBdgland. The Statute of Uses provided that
where any person should thereafter be seised of land "to the use, confidence or trust” of any other person, th
latter person shall be seised and possessed of the land in the same estate as that persbarwma@dhave in

use. When the Statute thus "executed" a use, not only was the interest of the beneficiary made legal but the
Statute also extinguished the interest of the person who otherwise would hold title subject to the use.
Restatement Thik, Trusts 8§ 6Comment on Subsection (3), a.

[EN9] McMahonv. Standard Bank and Trust Co., 202 Wis. 2d 564, 550 N.W.2d 727 (Ct. App. 1996)

[EFN10] Uniform Trust Code § 40Zomment.

[FN11] Uniform Trust Code § 40Zomment.
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One of the distinctive devices by means of which individuals may combine their resources to operate a
business for profit is the smlled business trust, or "Massachusetts trust” or "corawrusts,” which may
be conprehensively defined as an unincorporated business organization created by an instrument by which
property is to be held and managed by trustees for the benefit and profit of such persons as may be or may
become the holders of transferable certificatedeswing the beneficial interests in the trust estat]

An "illusory trust” is one in which the settlor retains such control over the trust that it is held to be a
testamentary substitute, invalid unless executed in accordance with the statute &NgJlls.|

A "living trust" is a trust which takes effect during the life of the settlor, as distinguished from a
testamentary trust which is ated upon the settlor's deafi\4]

A "nominee trust” is a trust in idh the trustee holds legal title to the trust property for the trust's
beneficiaries, but the beneficiaries exercise the controlling powers, and the actions that the trustees may take
their own are very limited. Such trusts are a common device fomnigditle to real estate, and afford certain tax
advantagesHN5] A nominee trust is not a trust in the strict classical sense, because of thelerstéeiary
relationship.EN6] Despite a nominee trust's nontraditional relationship between trustee and beneficiary, such
trust must still adhere to the rule that no trust exists when the same individual is the sole settlor, sole trustee,
sole beneficiary N7

A pour-over trust is a trust created with théention that it be named as beneficiary under a will, usually the
grantor's.EN§]

A "qualified personal residence trust" is an esp#smning device which permits the grantor to place a piece
of real estate in trust, yet allows the grantor to retain a possessory interest in the property for a term of
years.EN9| The creation of a "qualified personal residence trust” results in three distereists in property:

(1) a possessory interest, or the right retained by the grantor to use the residence for a term of years; (2) a
reversionary interest, which would be the value of the interest that could potentially come back to the grantor:
and (3) he remainder interest which would pass to the eventual beneficiaries of thENLEL.

A revocable trust is a form of living trust that may be revoked by the gramitidrl] A revocable trust is a
unique type of transfer, as, by definition, when a settlor sets up a revocable trust, he or she has the right to re
the trust at any time, and thereby regain absolute ownership of the trusty[Bpd 2 This retention of
control over property distinguishes a reable trust from the other types of conveyances in which the principle
of undue influence is applied, that is, gifts, deeds, wills, and contfadis]

A "special needs trust" is a trust designed to defray the costs of medical care that are not covered by any
other public or private benefits prografiN14

A support trust is a trust created where the trustee is directed to use trust inpomeial for the benefit
of an individual, but only to the extent necessary to support the indivieNag

A "Totten trust" is created when a bank deposit is made by a person (the holder) of his or her own money
his or her own name as trustee for anotR@&t1[f] A "Totten trust” is essentially a device for the testamentary
disposition of an estate or a portion of the estakél[/]

A voting trust, as it is commonly understood, is a device whereby persongmtock with voting powers
divorce the voting rights therefor from the ownership, retaining the ownership to all intents and purposes and
transferring the voting rights to trustees in whom the voting rights of all depositors in the trust are

pooled.FN18

CUMULATIVE SUPPLEMENT

Cases:

In a securitization trust, investorslationship is with special purpose vehicle holding the trust assets, and
their right to payment comes from cash generated by these assets, not from originator of the asget® itself.
Innkeepers USA Trust, 448 B.R. 131 (Bankr. S.D. N.Y. 2011)
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revocable at will, until the depositor dies or completes the gift in his or her lifdtane=ll v.Coulter, 898
S.W.2d 139 (Mo. Ct. App. E.D. 1995)

[FN17] Farrell v. Coulter, 898 S.W.2d 139 (Mo. Ct. App. E.D. 1995)

[EN18] Am. Jur. 2d, Corporations § 956

- The presumptive validity of a voting trust under Maine law was established by a voting trust agreement, whi
plainly separated the voting rights of stock from the other attributes of ownership, was iniptefoea

specific duration, and was created assertedly for the purpose of avoiding secret voting blocs and facilitating tl
transparency of corporate decisioraking.Lichtenstein v. Consolidated Services Group, Inc., 173 F.3d 17, 43
Fed. R. Serv3d 1161 (1st Cir. 1999)
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In some jurisdictions, a land trust is a form of trust in which the beneficiary's interest is an interest in
personal property and not an interest in real prop&fth] In this type of land trust, both the legal and
equitable title to the trust progpgtie with the trusteefN2] while the duties, rights, and responsittas tending
upon realproperty owners continue to reside in the beneficiaR®] Such a land trust thus differs from a
conventional trust under which the trustee holds legal title, and the beneficiary holds equitable4]tlEhjs
type of land trust, by its very nature, is characteristically different from comfaorand trustsfEN5|
Numerous authors have referred to the fictional nature of such tFMEEThe lllinois land trust is a species of
trust that unlike other trusts is immune to the doctrine of merger urmrancumstance$:N7]

[EN1] Chrysler Credit Corp. v. Louis Joliet Bank and Trust Co., 863 F.2d 534 (7th Cir.. 1988)

[FN2] Datwani v. Netsch, 562 So. 2d 721 (Fla. Dist. Ct. App. 31.10990) Melrose Park Nat. Bank v.
Melrose Park Nat. Bank, 123 1ll. App. 3d 282, 78 lll. Dec. 622, 462 N.E.2d 741, 39 U.C.C. Rep. Serv. 1799 (1
Dist. 1984)

[FN3] Datwani v. Netsch, 562 So. 2d 721 (Fla. Dist. Ct. App. 3d Dist. 1990)

[EN4] Melrose Park Nat. Bank v. Melrose Park Nat. Bank, 123 Ill. App. 3d 282, 78 lll. Dec. 622, 462 N.E.2d
741, 39 U.C.C. Bp. Serv. 1799 (1st Dist. 1984)

- As to the requirement of separation of legal title and equitable ownership as basic to the creation of express
trusts, generally, seée43

[EN5] Chrysler Credit Corp. v. Louis Joliet Bank and Trust Co., 863 F.2d 534 (7th Cir.. 1988)

[ENG6] Chrysler Credit Corp. v. Louis Joliet Bank and Trust Co., 863 F.2d 534 (7th C#). 198

[EN7] Chrysler Credit Corp. v. Louis Joliet Bank ahdist Co., 863 F.2d 534 (7th Cir. 1988)
- As to merged the meeting of legal and equitable trust interests in one @e@®grounds for termination of
an express trust, generally, $£80
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Restatement Third, Trusts 8§ 5

An agency is not a trg$FEN1] as a fundamental difference exists between a trustee anerain agd the
distinction is chiefly in the character in which they act, and in the persons for whom thEMZcThe term
"agency" means a fiduciary relationship by which a party confides to another the management of some busin
to be transacted in the former's name or on his or her account, and by which such otress sdorusiness
and render an account of ENI3] In an agency relanship, the agent is the representative of the principal, and
acts for, in the place of, and instead of the princip&l4 A trustee is not an agent of the trust estate or of the
beneficiary, but acts for him or herself in the administration of the trust eSS dlthough under restraint of
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the terms of the trust and of the law of trugtsl$] In other words, a trust and an agency are distinguishable on
the basis of the nonrepresentative role of the teumstel the representative role of the agehK7]

A trustee holds ledditle over the property, while an agent may hold legal title but usually does not hold
any title at all, and while there is no polestar to guide one in the determination as to whether a given instrume
creates a trust or the relationship of principa agent, where there has been a transfer of title it is usually held
that a trust is create@IN8] Hence, in a trust relation, the principal or donor parts entirely with the control,
possession, and right of disposition of the property involved, and the trustee acts in his or her own name, whi
an agent represents and dotsthe principal. EN9]

One of the prime elements of an agency retedtip is the existence of some degree of control by the
principal over the conduct and activities of the agehtl[( In this regard, while an agent undertakes to act on
behalf of the principal and subject to the principal's control, a trustee as such is not subject to the control of tt
beneficiary, except that the trusisainder a duty to deal with the trust property for his or her benefit in
accordance with the terms of the trust and can be compelled by the beneficiary to perform his or her
duty.[FN11] The Restatement Second, Agency provides that a person who has title to property which the pers
agrees to hold for the benefit and subjedhe control of another is an agénistee and is subject to the rules
of agency.EN12|

Other differences between an agency and a trust include the facts that ordinarily an agent may subject the
principal to personal liabilities to third persons, while a trustee cannot subject the beneficiary to such
liabilities,[FN13 that an agency is created by the consent of the principal and thte \age a trust may be
created without the knowledge or consent of the beneficiary or of the trest&d,nd that an agency can be
terminated at the will of either the principal or the agent and is terminated by the death or incapacity of either,
while a trust is ordinarily not terminable at the will of either the bieraef or the trustee or by the death or
incapacity of eitherfN15

[EN1] Restatement Third, Trusts 8§ 5(e)

[EN2] In re Gillen's Will, 156 Pa. Super. 650, 41 A.2d 412 (1945)

[EN3] Am. Jur. 2d, Agency §.1

[FN4] Am. Jur. 2d, Agency §.1

[EN5] Taylor v. Mayo, 110 U.S. 330, 4 S. Ct. 147, 28 L. Ed. 163 (1884)
- A trustee is a principal, and not areagjin the management and control of the property committed to him or
her.Darling v. Buddy, 318 Mo. 784, 1 S.W.2d 163, 58 A.L.R. 493 (1927)

[ENG] § 316

[FN7] Taylor v. Mayo, 110 U.S. 330,4 S. Ct. 147, 28 L. Ed. 163 (288éell v. Stuart, 1931 OK 475, 151
Okla. 266, 2 P.2d 929, 76 A.L.R. 1469 (1931)

- The rules which determine the liabyliof an agent are not applicable to trustéésntyre v. Williamson, 72
Vit. 183, 47 A. 786 (1900)

[EN8] Anderson v. Abbott, 61 F. Supp. 888 (W.D. Ky. 1945)



http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb8ab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb8cb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb8db4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb8eb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb8fb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb90b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb91b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb92b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb93b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bb95b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#1I2366bb85b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=REST3DTRUSTSs5&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0121207&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#2I2366bb86b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1945109246&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#3I2366bb87b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=0107351904&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0113289&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I2366bb88b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=0107351904&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0113289&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#5I2366bb89b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1884180060&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000708&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1928122289&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#6I2366bb8ab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURTRUSTSs316&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#7I2366bb8cb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1884180060&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000708&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1931122126&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1931122126&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1900014486&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000161&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1900014486&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000161&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=13&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#8I2366bb8db4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1945113392&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000345&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519859

[FN9] Anderson v. Abbott, 61 F. Supp. 888 (W.D. Ky. 1945)

[EN10] Am. Jur. 2d, Agency §.2

[FN11] Restatement Third, Trusts § Gomment e.

[FN12] Restatement Second, Agency § 14B

[FN13] Restatement Third, Trusts § Gomment e.

[EN14] Restatement Third, Trusts §Gomment e.
- As to the creation of express trusts, generallySsbé.

[FN15] Restatement Third, Trusts &£omment e.
- As to termination of trusts, generally, see6380 72.
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West's Key Number Digestyusts 1

A bailment is not a trusEN1] It is characteristic of a bailment that the bailee has possession of the
property, and title or ownership remains in the baitd2] while in a trust relationship, legal title vests in the
trustee and equitable title in the benefigiar the trustfEN3] While every bailment is a form of trust, since a
bailment involves the delivery of personal property by one person to another in trust for a specific purpose, th
mere reposing of confidence in a party does not of itself create a trust or make a trustee of one in whom
confidence has been reposed, andatiban this is required to establish a fiduciary relationship of the sort
which characterizes the creation of a tr#3t4] Furthermore, the subject matter of a bailment is always
personal propertygN5] but a trust may be created in either real or personal proeMty).|

Observation: Delivery of a chattel to another, with no writing, may suffice either to pass title or merely to
give possession. When the act is done for the benefit of the owner or a thod, parfor the benefit of the
bailee as well as for another, the potentially difficult question of whether a trust or a bailment is created deper
on the intention manifested by the partiEbL]

[FN1] Restatement Third, Trusts 8 5(f)

[FN2] Am. Jur. 2d, Bailments § 18

[EN3] § 43

[FN4] Am. Jur. 2d, Bailments § 18

[FN5] Am. Jur. 2d, Bailments 8. 3

[EN6] § 41

[FN7] Restatement Third, Trusts § Gomment f.

© 2011 Thomson Reuters.-33B © 2011 Thomso Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
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. Introduction
C. Distinctions between Trusts and Other Concepts or Relationships

Topic SummaryCorrelation TableReferences

§ 12. Contract
West's Key Number Digest

West's Key Number Digestyusts 1

Model Codes and Restatements

Restatement Third, Trusts § 5

Trusts are distinguishable from contracts in thatghrties to a contract may decide to exchange promises,
but a trust does not rest on an exchange of promises and instead merely requires a trustor to transfer a bene
interest in property to a trustee who, under the trust instrument, relevantsstatuteommon law, holds that
interest for the beneficiarfEN1] The unndertaking between the settlor and trustee is not properly characterized
as contractual and does not stem from the premise of mutual assent to an exchange of pidozhiabdgugh
the trustee's duties may derive from the trust instrument, they initially stem from the special nature of the
relation between trustee and beciefy, and thus, the trustee's undertakings or promises in a trust instrument
are not normally contractudtN3] A trust is also distinguishable from a contract in that a trust is a fiduciary
relationship with respect to propertyN4] The relation ordinarily created by a contract is that of promisor and
promisee, obligor and obligee, or debtor and creditor; in most contracts of hire,ad spefidence is reposed
in each other by the parties, but more than that is required to establish a fiduciary relSlofAr] essential
aspect of a trust is that the putative trustee has received property under conditions that impose a fiduciary du
to the grantor or a third person; a mere contractual obligation, ingl@contractual promise to convey
property, does not create a trushp]

One of the major distinctions between trust and contract is that in a trust, there is always a divided
ownership of property, the trustee having usually a legal title and the beneficiary an equitabld®ne,[
whereas in contract, this element of division of property interest is entirely lagkitg}.[

A contract to create a trust is distinguishable from a presently created trustthretfatner is merely a
promise, while the latter is a fa¢iNl9]

While the mere existence of a contractual relationship does not preclude the existence of a trust relationsl|
between the parties to the same contract, a-gartly beneficiary contract is not the equivalent of, or always, a
trust.[EN1Q If property is transferred from one person to another who agrees to assume a pelslayeblia
third person, the resulting relationship is that of a tphmdy beneficiary contract, not that of a trusiN[L]]

However, a voluntary trust deed, under the terms of which the income of the trust property is to be paid to
the settlors during their lives, and upon the death of the survivor, with the prindgeatiteided among their
sons, has been held to be a contract within the meaning of the contract clause of the Federal
Constitution.EN17|
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the settlor and her two daughtergah v. Rogers, 125 Ohio App. 3d 164, M:E.2d 1208 (11th Dist. Lake

County 1998)

[EN2] In re Naarden Trust, 195 Ariz. 526, 990 P.2d 1085 (Ct. App. Div. 1 139amended, (June 16,1999).

[EN3] In re Naarden Trust, 195 Ariz. 526, 990 P.2d 1085 (Ct. App. Div. 1 188%mended, (June 16, 1999).

[EN4] 8 1

[EN5] Am. Jur. 2d, Contracts 8 415

[FN6] Lozano v. Summit Prairie Cattlemens Ass'n, 155 Or. App. 32, 963 P.2d 92.(1998)

[EN7] As to the separation of legal and equitable estates in trust property, generdlg3see

[EN8] In re Adkisson, 26 B.R. 879 (Bankr. E.D. Tenn. 19&®)parently recognizing distinction).

[EN9] Voelkel v. Tohulka, 236 Ind. 588, 141 N.E.2d 344, 70 A.L.R.2d 1349 (1957)

[EN10] Christiansen v. National Sav. and Trust Co., 683 F.2d 520 (D.C. Cir..1982)
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[EN12] Coolidge v. Long, 282 U.S. 582, 51&. 306, 75 L. Ed. 562 (1931)
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. Introduction
C. Distinctions between Trusts and Other Concepts or Relationships

Topic SummaryCorrelation TableReferences

§ 13. Debt
West's Key Number Digest

West's Key Number Digestyusts 1

Model Codes and Restatements

Restatemet Third, Trusts § 5

A debt is not a trustgN1] Absent a contracal restriction under which a payment must be kept or used for
the benefit of the payor, a debt, rather than a trust, is created by a payment, and the payor merely has a pers
claim against the debtoEN2] A trust is also distinguishable from a debt in that there is a fiduciary relation
between a trustee and a beneficidmyt not between a debtor and a credikdd3] That is, while a delarises
when one incurs merely an obligation to pay a certain sum of money, a trust, on the other hand, exists where
one takes on the duty to deal as a fiduciary with specific property for the benefit of arottidf.p creditor
debtor relationship, but not a fiduciary relationship, exists between the parties, theresicao express
trust.[EN5] At times, whether a debt or a trust haseami may not be cleafN6] In general, it is understood that
when the'trustee” of the funds is entitled to use them as his or her own and commingle them with his or her
own money, a debterreditor relationship exists, not a trust\7]

However, when one person delivers money to another for a specific purpose, the transaction becomes a

trust.[FN§]

[EN1] State v. Marshall, 541 N.W.2d 330 (Minn. Ct. App. 1995)

[ENZ2] State v. Marshall, 541 N.W.2d 330 (Minn. Ct. App. 1995)

[EN3] State v. Marshall, 541 N.W.2d 330 (Minn. Ct. App. 1995)

[EN4] In re Shervin, 112 B.R. 724 (Bankr. E.D. Pa. 1990)

[EN5] In re Shervin, 112 B.R. 724 (Bankr. E.D. Pa. 1990)

[EN6] In re Shervin, 112 B.R. 724 (Bankr. E.D. Pa. 1990)

[EN7] In re Shervin, 112 B.R. 724 (Bankr. E.D. Pa. 1990)
- As to the commingling by a trustee, without authorization from the express or impiresidgthe trust, of
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trust funds or property with the trustee's own or other property and funds as a violation of the trustee's duty
rendering him or her liable for any loss therefrom, 883

[EN8] Security State Bank v. Valley Wide Elec. Supply Co., Inc., 752 S.W.2d 661 (Tex. App. Corpus Christi
1988), writ denied, (Nov. 23, 1988).
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the personal representative, where authorized by the court, to use it to pay creditors in case the personal est:
insufficient to pay the debts of the estate and the expenses of administatim{irthermore, at common

law, the real property of an intestate descaadke heirs, and the representative has no power oM. [A

trustee, however, holds a legal interest in the trust property, subject to the beneficial interest of the
beneficiary.EN7] The intention to create a trust being a basic element necessary for the creation of an expres
trust,[FN8] absent manifestation of such intention by the testator, an executor retains a bequest in his or her
capacity as executor, rather than as trugtéi&]

Definitions: An "executor" is one nominated by a testator to carry out the direatidns or her will and
dispose of his or her property according to the will, after his or her de¢éd$d.|An "administrator” is one
appointed by a court to administer an intestate egtai&]]

[FN1] Restatement Third, Trusts 8 Gomment c.

[FN2] Restatement Third, Trusts §Gomment c.

[EN3] Restaément Third, Trusts § £omment c.

- As to duties of trustees regarding investments of trust property, generally432e

- As to rights, powers, duties, and liabilities of personal representatives, generaflyn.séa. 2d, Exagtors
and Administrators § 359

[FN4] Restatement Thirdlrusts § 5Comment c.

[FN5] Am. Jur. 2d, Executors amsbdministrators § 535

[FN6] Am. Jur. 2d, Executors anddfinistrators 8 366

[EN7]18 1

[FN8] & 876, 77.

[EN9] In re Schaefer's Estate, 121 N.Y.S.2d 233 (Sur. Ct. 1953)

[FN10] Am. Jur. 2d, Executors and Administrators.8 5

[EFN11] Am. Jur. 2d, Executors and Administrators.§ 6
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§ 15. Guardianship; conservatorship
West's Key Number Digest

West's Key Number Digestyusts 1

Model Codes and Restatements

Restatement Third, Trusts § 5

Even though a guardianship haeh characterized as a trust relation of the most sacred chalritipa|
guardianship is not a trugtll2] The offices of trustee and ofigrdian may be distinguished in that while a
trustee has title to trust property, a guardian usually doe$N&.A guardian ordinarily has only powers and
duties respecting property to which the ward holds tit4 Similarly, conservatorships are not trugeNp]|

[EN1] Am. Jur. 2d, Guardian and Ward § 1

[ENZ2] Slighv. First Nat. Bank of Holmes County, 735 So. 2d 963 (Miss. 1999)

[FN3] Restatement Third, Trusts §Gomment c.

[FN4] Am. Jur. 2d, Guardian and Ward § 2

[EN5] Sligh v. First Nat. Bank of Holmes County, 735 So. 2d 963 (Miss. 1999)
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§ 16. Power
West's Key Number Digest

West's Key Number Digestrusts 1

Although a poweis in the nature of, or similar to, a truBt\1] a trust is distingishable from a power in
that a trust involves legal and equitable estates in different pefagékyhile a power of appointment is not
an estate, or a property right, but is a mere right of power, a personal privilege or auingjtin[this regard,
a power over property has been defined as a liberty or authority reserved by or limited to a person to dispose
real or personal properfgr his or her own benefit, or for the benefit of others, and operating on an estate or
interest vested either in him or herself or in some other person; that liberty or authority, however, is not derive
out of such estate or interest, but overreachespersedes it, either wholly or partialsN4] A trust is always
imperative in that it must be performeBN5| although the trustee can bested with discretion in various
respectsfENG] while there is authdly to the effect that some powers are imperative, ordinarily, the exercise of
a power by a donee is purely discretionary or permissive and not impeFtivieven so, in some instances
there may be a question as to whether a power of appointment is a mere power, discretionary in nature, or a
power in trust, imperative icharacter and conferring a property interest upon the objects of the trust; the
determinative factor in such instances is said to be the donor's intdetig.[

Furthermore, under some statutes, a trust authorizing a performance for a lawful purpose, but one not
authorized for a trust by enumeration in the statute, is aal@ power in trusEN9|

It is possible for an instrument to creatpower which is coupled with a trugiiy1( as where a trustee is
given power to appoint among a claBslL1] Such a trust with power oppointment among a class of
beneficiaries has been said to be akin to a power of appointment coupled with the trust iFdaged.|
power may be reserved to a trusteN[L3 as where a trustor reserves a power of revoca&ildobf] or
modification.[EN15
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[FN2] 88 40 et seq.

[EN3] Am. Jur. 2d, Powers of Appointment and Alienation 8 7

[EN4] Am. Jur. 2d, Powers of Appointment and Alienation 8 1

[EN5] § 345

[FN6] § §315 318

[EN7] Am. Jur. 2d, Powers of Appointment and Alienation § 17

[EN8] Am. Jur. 2d, Powers of Appointment and Alienation § 17

[EN9] § §109, 40.

[FN10] Wetmore v. Henry, 259 Ill. 80, 102 N.E. 189 (1913)

[EN11] 88 295 et seq.

[EN12] Brett v. St. Paul Trust Co., 49 N.D. 653, 193 N.W. 317 (1923)

[EN13] Chickering v. Commissioner of Internal Revenue, 118 F.2d 254, 139 A.L.R. 508 (C.C.A. 1st Cir. 1941

[EN14] 8§ 25

[EN15] 8§ 26
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1. In General

Topic SummaryCorrelation TableReferences

§ 17. Generally
West's Key Number Digest

West's Key Number Digestyusts 1, 11(1)

Forms

Checklis® Drafting conplaint in action to determine existence of or to enforce expressArastiur. Pleading
and Practice Forms, Trusts § 7

"Express" trusts, which are sometimes referred to as "difelstl]['technical,"[EN2] or "voluntary"[FN3J]
trusts, are those trusts created by the manifest intention of the settlor to createNHpEXpress trusts depend
upon intention, as distinguished from implied trusts, such as constructive or resulting trusts, which arise by
operation of the lawgfN5] or upon fraud or wrong irrespective of the intention of the parties concdriégl.

Definitions: An "express trust” is created by the direct and willful acts of the parties, sotimg\wrideed,
or words expressly evidencing the intention to create a &} [while a "resulting trust” is one arising from a
presumed intent of the parties at the time title is taken by one party under facts and circumstances showing tl
a beneficial interest in real or personal property is in another; and a "comsttuest” is a duty imposed by
courts of equity to prevent the unjust enrichment of a holder of title to property which such holder acquired
through fraud, breach of duty, or some other circumstance making it inequitable for him or her to tdh it.[
An express trust is generally created in one of two ways: (1) ardtataof trust, by which the owner of
property declares that he or she holds it as trustee for some beneficiary; or (2) a transfer in trust, by which the
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owner transfers to another as trustee for some beneficiary, either by deed or other transfeosnier by

will.[ EN9]

A valid trust is not created merely by the ¢r@a of a moral, ethical, or honorary obligation or trdS{ L]
An honorary trust is not a true trust, since an honorary trust does not conform to tietiored requirement
that there be a beneficiary capable of enforcing the trust's tEMid][

Once established and acknowledged, a trust does not need to be constantly reiterated or ¢eigbsed.|

Observation: The Uniform Trust Code states the law relating to express tifNis

[EN1] Des Moines Terminal Co. v. Des Moines Union Ry. Co., 52 F.2d 616 (C.C.A. 8th Cir. 1931)

[FN2] In re Holmes, 117 B.R. 848 (Bankr. D. Md. 199@)re Freeman, 101 B.R. 698 (Bankr. E.D. Okla.
1989).

[FN3] In re Marriage of Malquist, 234 Mont. 419,36.2d 1116 (1988)

[EN4] Tartaglia v. Hodges, 129 N.M9%, 2006NMCA-080, 10 P.3d 176 (Ct. App. 2000)
- An express trust is one in which the circumstances show that the grantor of the property intended to create .
trust.Lozano v. Summit Prairie Cattlemens Ass'n, 155 Or. App. 32, 963 P.2d 92.(1998)

[EN5] Matter of Estate of Bolinger, 284 Mont. 114, 942dP981 (1997)
- As to trusts arising by operation of the law, §8€101 et seq.

[FNG] 8 §103 137.

[EN7] From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

[FN8] Upchurch v. Upchurch, 122 N.C. App. 172, 468 S.E.2d 61 (1996)

[EN9] CaliforniaNevada Annual Conference of United Methodist Church v. St. Luketed)Methodist

Church, 121 Cal. App. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 20&¥igw filed, (Sept. 22, 2004).

- Express trust is created by terms of will, deed, or other writing or arising from direct and positive action of
parties as evidenced bvritten instrumentKurtz v. Solomon, 275 lll. App. 3d 643, 212 Ill. Dec. 31, 656 N.E.2d
184 (1st Dist. 1995)

- As to methods of creating trusts, $£&8

[EN10] Seabrook v. Grimes, 107 Md. 410, 68 A. 883 (1908)Coy v. McCoy, 1911 OK 472, 30 Okla. 379,

121 P. 176 (1911)

- A trust in realty given by a mother to her son is not created by her statement of her desire that the proceeds
the property, if sold, shall go to designated persiinsella v. Phillips, 245 F.2d 687, 65 A.L.R.2d 994 (5th Cir.

1957)

[EN11] Phillips v. Estate of Holzmann, 740 So. 2d 1 (Fla. DistApp. 3d Dist. 1998)
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1. In General
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§ 18. Creation of trusts
Comment Noté@ Creatbn of express trust in property to be acquired in future, 3 A.L.R.3d 1416
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West's Key Number Digestyusts 30to 36, 37.5

Forms

Testamentary trust provisioAB Am. Jur. Legal Forms 2d, Charities 8§ 55:38

Form drafthg guidé® Checklisd Drafting a declaration of trust.7A Am. Jur. Legal Forms 2d, Trusts § 251:5

Declaration of trust by owner or grantor of propeityA Am. Jur. Legal Forms 2d, Trusts 88 251:6 to 251:10

Declaration of trust byrgntee17A Am. Jur. Legal Forms 2d, Trusts 88 251:11 to 251:14
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Deed poll creating trudt General form17A Am. Jur. Legal Forms 2d, Trusts 8§ 251:37

Inter Vivos Trust AgreemendsForms.17A Am. Jur. Legal Forms 2d, Trigs88 251:39 to 251:45

Form drafting guidé Checklisd Drafting a testamentary trudt7C Am. Jur. Legal Forms 2d, Trusts § 251:173

Recordation of trust instrumerdt7/C Am. Jur. Legal Forms 2d, Trusts 8 251:582

Complaint, petion, or declaratiod For declaratory judgmedtTo establish existence of testamentary trust and
rights of beneficiaries thereundém. Jur. Pleading and Practice Forms, Trusts § 9

Complaint, petition, or declaratiénAllegationd Creation of expres trusd By declarationAm. Jur. Pleading and
Practice Forms, Trusts 8§ 19

Complaint, petition, or declaratiénAllegationd Creation of express trudstBy inter vivos or testamentary transfer.
Am. Jur. Pleading and Practice Forms, Trust@@®1

Complaint, petition, or declaratidnAllegationd Creation of express tréstBy power of appointmenfm. Jur.
Pleading and Practice Forms, Trusts § 22

Complaint, petition, or declaratiénAllegationd Creation of express trdstBy promise to trusteéAm. Jur.
Pleading and Practice Forms, Trusts § 23

Model Codes and Restatements

Restatement Third, Trusts § 10

Except as prevented by the doctrine of merger, a trust may be createdby:[
(1) a transfer by the will of a property owner to another person as trustee for one persorss;

(2) a transfer inter vivos by a property owner to another person as trustee for one or more persons;

(3) a declaration by an owner of property that he or she holds that property as trustee for one or more person

(4) an exercise of a power appointment by appointing property to a person as trustee for one or more person:

who are objects of the power; or

(5) a promise or beneficiary designation that creates enforceable rights in a person who immediately or later
holds those rights as truste® who pursuant to those rights later receives property as trustee, for one or more

persons.

Practice Guide: The recommended practice for establishing a trust is to execute documents of transfer along

with the declaration of trust, as the transfer doausigelp to prove that the settlor intended to create the
trust.[ENZ]

A transaction failing as a gift may give rise, irrespective of such failure, to &xi#tjvhere it complies
with all the essentials and requisites of a trisi4]
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In some instances, an express trust may be affirmatively created and declared byFN&bas, [for
example, where created by a divorce court to secure payment of alghyr child supportEN7] awards.

Observation: A court cannot impose a trust where the parties have contemplated another relatie8hip, [
although a court may impose a trust when none exists to effectuate the partied=h@gnt.|

[FN1] Cook v. First Nat. Bank, 1930 OK 290, 145 Okla. 5, 291 P. 43 (i1€2f)sideration is, as a rule,
necessary to a binding promise or contract to create a trust or, in the future, to convey or transfer property in
trust. Morsman v. Commissioner of Internal Revenue, 90 F.2d 18, 113 A.L.R. 441 (C.C.A. 8th Cir. 1937)

- Restatement Third, Trusts §.10

[FN2] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1996)

[FN3] Ginn's Adm'x v. Ginn's Adm'r, 236 Ky. 217, 32 S.W.2d 971 (198@Jris Banking Co. v. Miller, 190
Mo. 640, 89 S.W. 629 (1905)

[FN4] 8834 t0 59.

[EN5] In re Elrod, 42 B.R. 468 (Bankr. E.D. Tenn. 1984)

[EN6] Am. Jur. 2d, Divorce and Separation § 759

[EN7] Am. Jur. 2d, Divorce and Separation 88 1647019

[FN8] Hubbard v. Shankle, 138 S.W.3d 474 (Tex. App. Fort Worth 208xijew denied, (Sepl7, 2004).

- A trust will not be created where none in fact was contemplgtedh the Heart Church Ministries, Inc. v.
African Methodist Episcopal Zion Church, 370 Md. 152, 803 A.2d 548 (2@eR) denied537 U.S. 1171, 123
S. Ct.994, 154 L. Ed. 2d 913 (2003)

[EN9] Scott v. C.I.LR., 22¢-.3d 871 (7th Cir. 2000)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C
Surette, J. D.

Il. Express, Technical, or Direct Trusts; in General
A. General Nature; Creation and Validity
1. In General
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§ 19. Purposes of trusts
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West's Key Number Digestyusts 11(1)to (3)

Forms

Purpose of trustlL7C Am. Jur. Legal Forms 2d, Trusts § 251:577

Model Codes and Restatements

Restatement Third, Trusts 8§ 27

A trust, to be valid, must have a purpose, and in order to create a trust the wordsfahagieison who
allegedly created the trust must indicate its purpose with reasonable cefaifityhe purpose of a trust
governs its administration and enforcement, and such purpose is determined by examining the language of tl
trust instrument and the surrounding circumstanEs&]

In the absence of a statute to the contrary, a settlor may create a trust for any lawful purposerstd th
may be created for the settlor's own benefit as well as the benefit of akdti$ei he material purposes of a
trust are subject to the settlor's discretion, which is limited only to the extent its purposes are lawful, not
contrary to public policy, and possible to achielwBl4] The Uniform Trust Code, which provides that a trust
may be created only to the extent its purposes arellamdgt contrary to public policy, and possible to achieve,
also adds that a trust and its terms must be for the benefit of its benefi¢talt¢sypd also provides that the
requirements for a trust's creation, including the requirement that a trust have a legal purpose, are controlled
statute and common law, not by settler. EN6] Accordingly, the terms of a trusts do not prevail ohver t
requirement that a trust have a legal purp&$&/]

[EN1] § 40

[FEN2] Hanson v. Minette, 461 N.W.2d 592 (lowa 1990)
- As to construction of trusts, generally, see28%o 33.
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[EN3] Aycock Pontiac, Inc. v. Aycock, 33Ark. 456, 983 S.W.2d 915 (1998)

[EN4] In re Estate oSomers, 277 Kan. 761, 89 P.3d 898 (2004)
- As to trusts contravening law or public policy, &20

[FN5] Uniform Trust Code § 404

[FN6] Uniform Trust Code § 1Q8Comment.

[EN7] Uniform Trust Code 8 146)(3).
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Restatement Third, Trusts?®

A trust must have a lawful subject mattEN[L] Generally, wher¢he object of a trust is to circumvent a
statutory prohibition or defeat a public policy, the trust is void and of no efbid, jand one who wishes to
dispose of his or her property through the device of a trust must do so subject to considerations of policy, anc
person cannot force the courts to sanction his or henselof disposition if it is inimical to the interests of the
state.EN3] It follows that criminality of purpose ordinarily voids a trust\4] However, the illegal motives of
a trustor, where his or her method is legal, do not generally affect the validity of a trust, although certain
motives, such as evasion of taxes, may cause the court to resolve doubts against theNfji$starthermore,

a trust executed by illegal means need not falil if the trust cad been executed by legal means without
defeating the settlor's purpoge\o]

The view has been taken that public policy is not violated by a trust provision for loss of any benefit under
testamentary trust upon adoption of the beneficiary by a nonmember of the testator's immediatEN&inily.[

Caution: This view has been expressly rejected where a codicil, which added a conditiorl timat i
particular persons were named and appointed and acted as either the guardian of the person or the guardian
the estate of any beneficiaries of a trust for children, all funds and all property held in trust for the beneficiary
would revert andecome a part of a trust for a different beneficiary, was deemed void as against public policy,
since it sought to forfeit the estates of minor children because of an action taken by the probate court in their
best interestfN8]

[EN1] Reid v. Barry, 93 Fla. 849, 112 So. 846 (1927)

[EN2] Shelley v. Shelley, 223 Or. 328, 354 P.2d 282, 91 A.L.R.2d 250 (1960)

[EN3] Perkins v. Hilton, 329 Mass. 291, 107 N.E.2d 822, 33 A.L.R.2d 1281 (18s&)es v. First Nat. Bank
in Grand Forks, 1381.W.2d 584, 14 A.L.R.3d 1205 (N.D. 1965)

[EN4] In re Moaehead's Estate, 289 Pa. 542, 137 A. 802, 52 A.L.R. 1251 (1927)

[EN5] Morsman v. Commissioner of Internal Revenue, 90 F.2d 18, 113 A.L.R. 441 (C.C.A. 8th Cir. 1937)

[EN6] Donnkenny, Inc. v. Virginia Financial and Ins. Services, Inc., 739 F. Supp. 290 (W.D. Va. 1990)

[EN7] National Bank of Commerce v. Greenberg, 195 Tenn. 217, 258 S.W.2d 765, 38 A.L.R.2d 1337 (1953)

[EN8] Stewart v. RepublicBank, Dallas, N.A., 698 S.W.2d 786 (Tex. App. Fort Worth ,J@86)efused n.r.e.
(Sept. 10, 1986).
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§ 21. Impossibility of performance
West's Key Number Digest

West's Key Number Digestyrusts 11(1)

Model Codes and Restatements

Restatement Third, Trusts § 30

Present impossibility of performance of a trdgil[l] or the impossibility of a particular mode of
performance does not necessarily prevent a trust from arsh@j,pr call for the termination of a trusElN3]
at least where deviation from the terms of the trust, in order to accomplish the ultimate purpose of the trustor,
under a decree or order of the court, is justified4]

Impossibility of performance works a failure of the trust, however, where the penfoensamaterial to the
very existence of the trugtiN5] and where noustifiable deviation from the terms of the trust can make a
modified performance possiblIENI6]

[EN1] In re Stack's Will, 214 Wg. 98, 251 N.W. 470, 92 A.L.R. 150 (1933)

[FEN2] Re Johis Will, 30 Or 494, 47 P 34ZYecalled on other groun@® Or 532, 50 P 226

[EN3] § 88

[EN4] §8291to 294
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[EN5] Wilce v. Van Anden, 248 Ill. 358, M.E. 42 (1911)

[FN6] 88 291 et seq.
- As to rule whee a trust instrument shows intention that trust should be created in a certain manner, and in ne
other, se& 82
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II. Express, Technical, or Direct Trusts; in General
A. General Nature; Creation and Validity
1. In General

Topic SummaryCorrelation TableReferences

8 22. Effect of provision for forfeiture by contesting beeficiary; "no contest” clauses
Validity and enforceability of provision of will or trust instrument for forfeiture or reduction of share of contesting
beneficiary, 23 A.L.R.4th 369

West's Key Number Digest

West's Key Number Digestyusts 11(1)

Forms

Forfeiture by contesting beneficia7C Am. Jur. Legal Forms 2d, Trusts 8§ 251:583

A trust instrument may validly provide for forfeiture of the rights of any contesting leengf[FN1]
Further, it has been stated that a "no contest" clausé@aalaration of trust is valid and must be given effect
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according to the intent of the trustor, as that intent appears from the terms of the instrument itself and
surrounding circumstancesSN 2|

Observation: Although a no contest clause in a trust is enforceable, it will be strictly construed, and no
contest clauses in et vivos trusts are not to be extended beyond what was plainly the settlor'skignt.|

A forfeiture provision of a trust is to be enforced only where the trustor intended that the beneficiary's
conduct should forfeit the beneficiary's interest under the trust agreeredt.|

CUMULATIVE SUPPLEMENT

Cases:

Whether there has been a "contest" within the meaning of a particetantest clase depends upon the
circumstances of the particular case and the languageWssts Ann.Cal.Prob.Code § 213@pFazzi v.
Klein, 190 Cal. App. 4th 1280, 2010 WL 5077804 (4th Dist. 2010)

[END OF SUPPLEMENT]

[EN1] Barry v. American Security & Trust Co., 135 F.2d 470, 146 A.L.R. 1204 (App. IRE3) Rossi V.

Davis, 345 Mo. 362, 133 S.W.2d 363, 125 A.L.R. 1111 (1939)

- As to the effect of a provision for forfeiture by a contesting beneficiary in the case of wills, generaliyy.see
Jur. 2d, Wills 88 1569 et seq.

[FN2] Poag v. Winston, 195 Cal. App. 3d 1161, 241 Cal. Rptr. 33@{&d 1987)

[EN3] Scharlin v. Superior Court, 9 Cal. Apdth 162, 11 Cal. Rptr. 2d 448 (4th Dist. 1992)
- As to construction of trusts, generally, 28

[EN4] Cox v. Fisher, 322 S.W.2d 910 (Mo. 1959)
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Il. Express, Telnical, or Direct Trusts; in General
A. General Nature; Creation and Validity
1. In General

Topic SummaryCorrelation TableReferences

§ 23. Multiple trusts
West's Key Number Digest

West's Key Number Digestyusts 11(1)

Forms

Joint revocable trust agreemehfB Am. Jur. Legal Forms 2d, Trusts 8 251:65

Division into shared Separate trustd.7C Am. Jur. Legal Forms 2d, Trusts 1273

Consolidation of trust with subsequent trdstC Am. Jur. Legal Forms 2d, Trusts § 251:515

Where a first trust is already in existence, there are two ways to create a valid second trust, as either all tt
beneficiaries of the initlarust can make a second trust of their equitable interest, or the trustee of the initial
trust may consent to the creation of a second tRlé1][The Uniform Trust Code provides that after notice to
the qualified beneficiaries, a trustee may combine two or more trusts into a single trust or divide a trust into tv
or moreseparate trusts, if the result does not impair rights of any beneficiary or adversely affect achievement
the purposes of the trugtNi2]

Separate and several trusts, to be administered by the same trustee, may also be created by the same
instrument.EN3]

In line with the basic rule that to construe a trust, one must first determine the intention of those creating t
trust,[FN4] in determining whether one or multiple trusts are created by an instruneepgrticular words of
the instrument creating such trust or trusts must be examined to determine the creator'sfuspaséhis
regard, where a trustor used such plural expressions as "trust estates," "trusts," "said estates," "trust funds,"
"several trust estates," and "respective trust estates," the trustor intheates or she has in mind not one, but
several trust estateBNI6] Provisions in a trust that the trustee keep accounts with all the beneficiaries
separately may also indicate an intention on the part of the grantor to create separakNfrjists. [

[EN1] Grutka v. Clifford, 445 N.E.2d 1015 (Ind. Ct. App. 3d Dist. 1983)

[EN2] Uniform Trust Code § 417

[FN3] U.S. Trust Co. of New York v. Commissioner of Internal Revenue, 296 U.S. 481, 56 S. Ct. 329, 80 L.
Ed. 340 (1936)
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- As to whether a trustee is under a duty to set up a single trust or several trgst}8ee

[EN4] 8§ 35

[EN5] Union Trust Co. of Butler v. Commissioner of Internal Revenue, 84 F.2d 386 (BL@ir. 1936)

[EN6] Union Trust Co. of Butler v. Comns®ner of Internal Revenue, 84 F.2d 386 (C.C.A. 3d Cir. 1936)

[EN7] Union Trust Co. of Butler v. Commissioner of Internal Revenue, 84 F.2d 386 (C.C.A. 3d Cir. 1936)
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A trust is valid even if the sibdr retains extensive control of the trust propeRMI] Moreover, aevocable
living trust is valid even though the settlor reserves an extensive power of control over the administration of tt
corpus.ENZ] The grantor of an inter vivos trust may retain some rights, such as the right to receive trust incon
or the right to revoke the trugtlN3] However, where the powers retained by the settlor amount, in cumulative
effect, to ownership of the trust estatémsuch control over the administrative functions of the trustee as to
make of the trustee simply the settlor's representative, no valid trust is estalffisde8imilarly, while a trust
instrument may purport to name a beneficiary, if the settlor reserves a substantial interest or unbridled contro
over management of tleperations that is not for the benefit of the purported beneficiary, the trust may be
found to be illusoryENS] In such circumstances, it has been stated that the settlor remains the owner of the
property and there is no beneficiaBNg|

CUMULATIVE SUPPLEMENT

Cases:

A "grantor trust” is a trust over which the settlor retains substantial control over trust property or its income
so thatthe settlor is taxed on the trust's incomn@vell v. Levin, 116 Ohio St. 3d 200, 20@hioc-6054, 877
N.E.2d 667 (2007)petition for cert. filed76 U.S.L.W. 3499 (U.S. Feb. 19, 2008)

[END OF SUPPLEMENT]

[EN1] Oken v. Hammer, 791 P.2d 9 (Colo. Ct. App. 1990)
- As to the effect of the settfs naming him or herself trustee or beneficiary of the trust, generall§,5®@e

[EN2] Oken v. Hammer, 791 P.2d 9 (Colo. Ct. App. 1990)

[EN3] Matter of Estate of Campbell, 171 Misc. 2d 892, 655 N.Y.S.2d 913 (Sur. Ct..1997)
- As to reservation of power of revocation, §e25

[EN4] Cleveland Trust Co. v. White, 134 Ohio St. 1, 11 Ohio Op. 377, 15 N.E.2d 627, 118 A.L.R. 475 (1938)

[EN5] Roberts v. South Oklahoma City Hosp. Trust, 1986 OK 52, 742 P.2d(08¥. 1986)

- A trust was declared void as illusory where the trust was revocable, the trustee's role was merely custodial :
he could not transfer any of the trust property without the settlor's permission, the settlor retained powers so
extensive hdad the same rights in the trust assets as he had before the trust was created, and the trust, whic
constituted the better part of his estate, was created in favor of his daughters from a former marriage to the
exclusion of his wifeSeifert v. Sathern Nat. Bank of South Carolina, 305 S.C. 353, 409 S.E.2d 337 (1991)

[EN6] 8§ 52
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§ 25. Reservation of power of revocation
West's Key Number Digest

West's Key Number Digestyrusts 15, 57, 58

Forms

Revocable trust agreeménGeneral form17B Am. Jur. Legal Forms 2d, Trusts § 251:48

Revocable trust agreement§B Am. Jur. Legal Forms 2d, Trusts 88 251:49 to 251:64.2

Reservation of power of revocatidlC Am. Jur. Legal Forms 2d, Trusts 88 251:503 to 251:507

Revocatio® Forms.17C Am. Jur. Legal Forms 2d, Trusts § 251:599 to 251:607

Model Codes and Restatements

Restatement Third, Trusts 8§ 25

A settlor has the power teserve the right to revoke the trust in whole or in gaxtl] A trustwhich
reserves to the creator, or to some other person, designated powers of revocation is not for that reason rend
invalid[ENZ] or incomplete EN3] In creating a trust, the settlor can reserve to him or herself or grant to another
the power to revoke the agreement as to property interests of the various beneficiaries at such times as, and
the conditions, the settlor directsN4]
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Caution: Where the settlor makes no reservation in the language to amesbke a trust, he or she may
not unilaterally revoke the trustiN5]
Observation: A right of revocation is not a property right and has none of the attributes of prdgefly.|

[FN1] Aycock Pantiac, Inc. v. Aycock, 335 Ark. 456, 983 S.W.2d 915 (1998)

[EN2] Rollins v. Alvarez, 792 So. 2d 695 (Fla. Dist. Ct. App. 5th Dist. 20@10e WendlaneReiner Trust, 267
Neb. 696, 677 N.W.2d 117 (2004)

- The retention by the settlor of the power to revoke a trust is insufficient, standing alerednthe trust
illusory or testamentarylohnson v. Farmers & Merchants Bank, 180 W. Va. 702, 379 S.E.2d 752.(1989)
- As to the powers of trustees as to the administration of trusts, generag 3&6é et seq.

[EN3] In re Estate of Flake, 2003 UT 17, 71 P.3d 589 (Utah 2003)

[FN4] Procter v. Woodhouse, 127 Vt. 148, 241 A.2d 785 (1968)

[EN5] In re Guardianship of Lombardo, 86 Ohio St. 3d 600, 10B®-132, 716 N.E.2d 189 (1999)

[EN6] Bassin v. Enoclifeal Co., 140 N.J. Eq. 428, 54 A.2d 824 (Ct. Err. & App. 19€8ntral Trust Co. v.
Watt, 139 Ohio St. 50, 22 Ohio Op. 18, 38 N.E.2d 185 (1941)
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8 26. Reservation of power of modification
West's Key Number Digest

West's Key Number Digestrusts 15

Forms

Reservation by trustor of power to amend tr8C Am. Jur. Legal Forms 2d, Trusts 88 251:508 to 251:511

Reservation to beneficiary of power to amend tr8€ Am. Jur. Legal Forms 2d, Trusts § 251:522

Model Codes and Restatements

Restatement Third, Trusts § 25

Trusts in wich powers of modification or amendment have been reserved in the trustor aréN4Jithe
retention by the settlor of the power to modify a trust being insufficient, standing alone, to render the trust
illusory or testamentarygN2] The validity of trusts reserving powers of modification or amendment in the
trustor and trustee& N3] in the beneficiariesi{N4] or in others,EN5] has also been recognized.

[EN1] Rollins v. Alvarez, 792 So. 2d 695 (Fla. Dist. Ct. App. 5th Dist. 2001 Estate of Flake, 2003 UT 17,
71 P.3d 589 (Utah 2003)

[FN2] Johnson v. Farmers & Merchants Bank, 180 W. Va. 702, 379 S.E.2d 752.(1989)

[FN3] Richardson v. Stephenson, 193 Wis. 89, 213 N.W. 673, 52 A.L.R. 681 (1927)

[FN4] State St. Trust Co. v. Crocker, 306 Mass. 257, 28 N.E.2d 5, 128 A.L.R. 1166 (i®déijciaries
surviving at the time of the amendment).

[FN5] State St. Trust Cor. Crocker, 306 Mass. 257, 28 N.E.2d 5, 128 A.L.R. 1166 (1940)
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8 27. Reservation of life interest or other powers; multiplgpowers reserved
West's Key Number Digest

West's Key Number Digestrusts 15

Forms

Answe® Defensé Trustor retained power to dispose of trust propéekty. Jur. Pleading and Practice Forms,
Trusts § 29

Model Codes and Restatements

Restatement Third, Trusts 8§ 25

A grantor's reservation of all income for life does not invalidate a trust where there has been an actual
transfer of properties to the trusteEsdlfl] In this regard, reservation of a life interest to a trustor is not
inconsistent with audficient present divestiture by the trustor of his or her title to property to create a
trust,[EN2] although it has been said that the fact that all benefit to another is postponed until death is of weigl
as to the testamentary character of a disposition of proget],fhus requiring compliance with the statute of
wills.[EN4] The settlor may reserve to him or herself a beneficial interest in the proceeds from the property fol
his or her life and the powes tevoke the trust in whole or in part at any tirRsLp)|

Many extensie rights, other than the power to revoke and life benefits, may be reserved by the settlor
without defeating a trusEN6] and thus, a settlor may reserve many powers of control, even of disposition and
appropriation, of the property, without invalidating the trust or rendering it testameRbflyHurthermore, the
mere fact that the settlor makes him or herself the sole trustee, besatemges life interest and power of
revocation, does not necessarily render the trust invalid or testamentary in ch&fd8téuy inter vivos trust
will may also not be rendered testamentary or invalid by the fact that, in addition to a life interest and power C
revocation, the settlor reserves a substantially unlimiggd to withdraw or appropriate principal, insofar as
the right to withdraw principal has not been viewed by some courts as being much different from a right to
revoke in whole or in parEN9] Further, a trust is not rendered testamentary or invalid by reason of the fact
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that in addition to a life interest and power to texahe settlor reserves the right to sell the property and
appropriate the proceedsN10

[FN1] Potter v. Winter, 280 S.W.22I7 (Mo. 1955)

[FN2] Cramer v. Hartfor€Connecticut Trus€o., 110 Conn. 22, 147 A. 139, 73 A.L.R. 201 (1929)e

Shapley's Deed of Trust, 353 Pa. 499, 46 A.2d 227, 164 A.L.R. 877 (1946)

- As to the requirement for a valid trust that there be a present and unequivocal disposition of the triygt prope
see8§ 45

[FN3] Bryan v. Bigelow, 77 Conr604, 60 A. 266 (1905)

- Where the settlor of a trust reserves to him or herself a beneficial life estate, a power to revoke or modify in
whole or in part, and power to control the trustee as to the details of the administration of the trust, the scherr
becomes testamentary as to dispositions intended to take effect after the settloris de&hapley's Deed of
Trust, 353 Pa. 499, 46 A.2d 227, 164 A.L.R. 877 (1946)

[EN4] § 60

[ENS] Sutter v. Sutter, 345 Ark. 12, 43 S.W.3d 736 (2001)

[EN6] Merchants Nat. Bank of Aurora v. Weinold, 12 1ll. App. 2d 209, 138 N.E.2d 840 (2d Dist.. 1956)

[EN7] Coon v. Stanley, 230 Mo. App. 524, 94 S.W.2d 96 (1936)
- A valid trust may be created even if the donor retains a life sitarel almost complete dominion and control
over the propertyAdams v. Fleck, 171 Ohio St. 451, 14 Ohio Op. 2d 313, 172 N.E.2d 126 (1961)

[EN8] Nickson v. Filtrol Corp., 262 A.2d 267 (Del. Ch. 1970) (applying California;l&ajkas v. Williams, 5
ll. 2d 417, 125 N.E.2d 600 (1955)
- For a dscussion of the trustor or settlor as trustee, generall\g 868

[FN9] United Bldg. & Loan Ass'n v. Garrett, 64 F. Supp. 460 (W.D. Ark. 1:94&3hy v. Old Colony Trust
Co., 326 Mass. 49, 93 N.E.2d 238, 18 A.L.R.2d 1006 (1950)

[EN10] Lane v. Palmer First Nat. Bank & Trust Co. of Sarasota, 213 So. 2d 301 (Fla. Dist. Ct. App. 2d Dist.
1968)
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§ 28. Generally
West's Key Number Digest

West's Key Number Digestyrusts 112

Forms

Provisions concerning construction of trust instrum&i€ Am. Jur. Legal Forms 2d, Trusts 88 251:564 to
251:576

Compilaint, petition, or declaratiénBy charitable corporatiah Seekingdeclaratory judgmedt Whether gift
made by will was absolute or in trugd Am. Jur. Pleading and Practice Forms, Trusts § 8

In general, the rules for construction of written instruments apply to the interpretation ofiNEtsg that
the meaning of a trust instrument is determined by the same rules that thaviererpretation of
contracts JFNZ] deeds EN3] or wills.[EN4]

In construing a trust instrument, the courts are required to subordinate form to subiStdshce. |

CUMULATIVE SUPPLEMENT
Cases:

A trust is construed according to the law in effect at the time it is cré2ded.v. Osborn, 117 Ohio St. 3d
14, 20080hi0-90, 881 N.E.2d 237 (2008)
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[END OF SUPPLEMENT]

[EN1] In re Estate of Mclnerny, 289 Ill. App. 3d 589, 224 |ll. Dec. 723, 682 N.E.2d 284 (1st Dist. 1997)

[EN2] Woods v. Wells Fargo Bank Wyoming, 2004 WY 61, 90 P.3d 724 (Wyo. 2004)
- As to the construction of contracts, generally, Aee Jur. 2d, Contracts 88 et seq.

[EN3] In re Work Family Trust, 260 lowa 89851 N.W.2d 490 (1967)
- As to construction of deeds, s&m. Jur. 2d, Deeds 88 192 et seq.

[FN4] Commerce Bank, N.A. v. Blasdel, 141 S.W.3d 434 (Mo. Ct. App. W.D. 20048 Trust of Hirt, 2003
PA Super 287 (PASUPER, 2003)
- As to construction and interpretation of wills, gea. Jur. 2d, Wills 88 993 et seq.

[EN5] Eckels v. Davis, 111.%/.3d 687 (Tex. App. Fort Worth 20Q3®view denied, (Oct. 10, 2003).
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The primary rule of construction for trusts is that a court must, if possible, ascertain the intention of the
testator or creato;N1] and a court's primary duty in construing a trust is to give effect to the trustor's
intent.[EN2] A fundamental rule when construing trusts is that the intention of the settlor as expressed in a tru:
instrument shall prevail unless inconsistent with sonsitipe rule of law.ENJ] It is said that the cardinal rule
of law in atrust case is that the intent of the settlor controls the interpretation of the instréidénafd when
the purpose of a trust is ascertained, that purpose will take precedence over all other canons of
construction JEN5]

In interpreting a trust, a court's initial focus must be on the terms of theRN&tAccordingly, courts look
first and foremost to the language in the trust, and interpret that language to effectuate the intent of the
settlors.EN7]

It is the grantor's intention which exists at the time of the execatitre trust instrument which controls,
not one thereafter formulated and not expressed in the instruriéBjtflowever, the intention of the settlor at
the time of creation of a trust may be shown by facts occurring after thatii. [

Practice Guide: The determination of the ultimate fact of the intent of a trust settlor rests with the
court.EN1Q

In construing a trust document, the fact that the form of assets may change over time does not defeat the
setlor's intent of disposing of the assefE[L]]

When words of recomnmelation must be followed to carry out the clear intention of the settlor of trust, such
words are regarded as words of command or direcEbiip|

CUMULATIVE SUPPLEMENT

Cases:

When a trust instrument must be construed by a court, the court attempts to discern the settlor's intent in
light of the facts and circumstancesstixg at the time the instrument was execuRadoutzian v. Taggart, 931
N.E.2d 921 (Ind. Ct. App. 2010)

If the settlor's intent is clear from the plain language of the trust instrument and not against public policy,
courts must give effect tinat intentLewis v. Clifton, 837 N.E.2d 1016 (Ind. Ct. App. 2005)

The intent of one who creates a trust is to be determined by the language he chooses to convey his thouc
the purpose he seeks to accomplish, and the situation of the g&arées to or benefited by the truBirst
Charter Bank v. American Children's Home, 692 S.E.2d 457 (N.C. Ct. App..2010)

When a court reviews a trust, its primary duty is to ascertain, within the bounds of the law, the intent of the
settlor.Pack v. Osborn, 117 Ohio St. 3d 14, 2@D8o0-90, 881 N.E.2d 237 (2008)

When determining the settlor's intent, an inter vivos trust speaks from the date of its creation, not the date
upon which the assets are distributedck v. Osborn, 11@hio St. 3d 14, 2068®hio-90, 881 N.E.2d 237
(2008)

Courts ascertain the intent of the grantor by looking at the language used in a trust agRigasite
Healthcare Ass'n, Inc. v. Forbes, 281 Va. 522, 709 S.E.2d 156 (2011)

[END OF SUPPLEMENT]

[EN1] In re WendlaneReiner Trust, 267 Neb. 696, 6R/W.2d 117 (2004)Norwest Bank Minnesota North,
N.A. v. Beckler, 663 N.W.2d 571 (Minn. Ct. App. 2008lbsequent determinatictQ03 WL 23854013
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(Minn. Dist. Ct. 2003)aff'd,2004 WL 2093550 (Minn. Ct. App. 2004)
- A basictenet in the construction of trusts is to ascertain the intent of the settlor and to give effect to this inter
Arellano v. Bisson, 847 So. 2d 998 (Fla. Dist. Ct. App. 3d Dist. 2003)

[FN2] Huscher v. Wells Fargo Bank, 121 Cal. App. 4th 956, 18 Cal. Rptr. 3d 27 (2d Dist. 2004)

[EN3] In re Medeiros Testamentary Trust and Life Ins. Trust, 105 Haw. 284, 96 #98d2004)Godley v.
Valley View State Bank, 277 Kan. 736, 89 P.3d 595 (20Bdid v. Bond, 215 W. Va. 22, 592 S.E.2d 801
(2003)

- Unless contrary to settled principles of law, the intentions of a trust's settlors must conttiohis iagolving
the trustCarl H. Christensen Family Trust v. Christensen, 133 Idaho 866, 993 P.2d 1197 (1999)

[EN4] Chavin v. PNC Bank, 816 A.2d 781 (Del. 2003)

[EN5] Wisener v. Burns, 345 Ark. 84, 44 S.W.3d 289 (208grcantile Trust Co., N.A. v. Hardie, 39 S.W.3d
907 (Mo. Ct. App. S.D. 2001)

- All other rules of construction must be suboedeto determining the settlor's intent, their value being as aids
in ascertaining that intent as precisely as possitilavin v. PNC Bank, 816 A.2d 781 (Del. 2003)

[EN6] In re Estate of King, 769 A.2d 771 (D.C. 2001)
- The threshold inquiry in any trust case is to examine the terms of the trustetudua re Estate of Berthot,
312 Mont. 366 (Mont., 2002)

[EN7] Wachovia Bank of Georgia v. Namik, 265 Ga. App. 80, 593 S.E.2d 35 (2#¥IB)granted, (May 24,
2004);In re Trust by Dumaine, 146 N.H. 679, 781 A.2d 999 (2001)

[EN8] In re Gallet, 196 Misc. 2d 303, 765 N.Y.S.2d 157 (Sur. Ct. 2003)

[FN9] Wisener v. Burns, 345 Ark. 84, 44 S.W.3d 289 (2001)

[FN10] In re Trust by Dumaine, 146 N.H. 679, 781 A.2d 999 (2001)

[EN11] Eckels v. Davis, 111 S.W.3d 687 (Tex. App. Fort Worth 20@8)iew denied, (Oct. 100P3).

[FEN12] Carnahan v. Johnson, 127 Ohio App. 3d 193, M.E.2d 1093 (12th Dist. Madison County 1998)
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§ 30. Construction of unambiguous trusts, generally
West's Key Number Digest

West's Key Number Digestyusts 112

A.L.R. Library

Admissibility of subsequent declarations of Settlor to aid interpretation of trust, 51 A.L.R.2d 820

Model Codes and Restatements

Restatement Third, Trusts § 21

If the text of a trust instrument is plaindannambiguous, the intent of the settlor can be ascertained from
the language of the trust document itsEl ] So, in general, if the language of a trust instrument is clear and
can be carried out as written, there is no room for construdieg][Thus, when the language of a trust
instrument is free from ambiguity, a resort to parol evidence is prohilsitd8l.[The express language of a trust
generally guides the court in determining the intentions of tttlersg=N4] Accordingly, the settlor's intention
is ordinarily to be paned from the four corners of the trust instrument it6&fJ consdering the language
used and giving meaning to all provisions, whenever poss$tblé][and collateral evidence will be considered
only when there is uncertainty about the testator's intentions from looking at the language of the
instrument.EN7]

Practice Guide:If the court can give a certain or definite legal meaning or interpretation to the words of a
trust instrument, it is unambiguousdate court may construe it as a matter of IRiNg] Accordingly, the
interpretation of an unambiguous trust is a question of law for the court to deksiiéle.[
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When the instrument is unambiguous, the settlor's intent can be determined from the trust's express
languagePack v. Osborn, 117 Ohio St. 3d 14, 2@M8io-90, 881 N.E.2d 237 (2008)

Courts conste trusts to determine the intent of the makKeisling v. Landrum, 218 S.W.3d 737 (Tex.
App. Fort Worth 2007)reh'g overruled, (Feb. 8, 2007) and review denied, (June 1, 2007).

[END OF SUPPLEMENT]

[FN1] Godley v. Valley View State Bank, 277 Kan. 736, 89 P.3d 595 (200&ker of Estate o6chmidt, 1997
ND 244, 572 N.W.2d 430 (N.D. 1997)

[FN2] Matter of Ralph E. Breeding Trust, 21 Kan. App. 2d 351, 899 P.2d 511 (1995)

- Where the language of a trust is unambiguous and expresses the intention of the maker, it is unnecessary t
construe the instrument because it speaks for itselelsv. Davis, 111 S.W.3d 687 (Tex. App. Fort Worth

2003) review denied, (Oct. 10, 2003).

[EN3] In re Estate of Klarner, 98 P.3d 892 (Colo. Ct. App. 206&t. granted2004 WL 2211536 (Colo. 2004)

and cert. granted, (Oct. 4, 200#):re Reid, 2002 OK CIV APP 49, 46 P.3d 188 (Div. 1 2002)

- In interpreting a trust, the court could not rely on an affidavit of the trust drafter, where the trust language we
unambiguousL'Argent v. Barnett Bank, N.A., 730 So. 2d 395 (Fla. Dist. Ct. App. 2d Dist. 1999)

[EN4] In re Trust of Brooke, 82 Ohio St. 3d 553, 199Bi0-185, 697 N.E.2d 191 (1998)

[EN5] Thinn v. Parks, 79 Ark. App. 20, 83 S.W.3d 430 (2002Ye Estate of Somers, 277 Kan. 761, 89 P.3d
898 (2004) Eckels v. Davis, 111 S.W.3d 687 (Tex. App. Fort Worth 20@8)iew denied, (Oct. 10, 2003).

- The nature and extent of the rights retained by the trustor are to be measurefbblydbmers of the
instrumentCrook v. Contreras, 95 Cal. App. 4th 1194, 116 Cal. Rptr. 2d 319 (6th Dist., 28G2Ww denied,
(May 22, 2002).

[ENG6] Thinn v. Parks, 79 Ark. App. 20, 83 S.W.3d 430 (2002)

[EN7] Thinn v. Parks, 79 Ark. App. 20, 83 S.W.3d 430 (2002)

- Long-settled rules of construction preclude an attempt to define a settlor's intentamkimg|first to extrinsic
evidenceMercury Bay Boating Club Inc. v. San Diego Yacht Club, 76 N.Y.2d 256, 557 N.Y.S.2d 851, 557
N.E.2d 87 (1990Q)

- As to admissibility of evidence regarding trust matters, general\g$685 et seq.

[FN8] Wright v. Greenberg, 2 S.W.3d 666 (Tex. App. Housditdth Dist. 1999)

[FN9] Mucci v. Stobbs, 281 Ill. App. 382, 216 lll. Dec. 882, 666 N.E.2d 50 (5th Dist. 1996)e Valma M.
Hanson Revocable Trust No. 283-1, 779 N.E.2d 1218 (Ind. Ct. App. 200®ansfer denied/92 N.E.2d 46

(Ind. 2003)
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Where the express languagetlwé trust does not reveal the grantor's intent, the court must ascertain that
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of construction for interpreting a trust are applied when the language of the trust is not clear, but if the langua
clearly expresses the settlor's intent, the rules do not a@plgB}.[The courts turn to parol or extrinsic evidence
only if the trust instrument is ambiguo&§|4] and the settlor's intent cannot be ascertaif®®b] When parol
or extrinsic evidence is admitted to aid in construing a trust instrument, it may be used onlgitg egp
contradict the instrumenENG] It should be noted that aust document is not ambiguous merely because the
parties disagree over its meanifdN[7]

When a trust beneficiary is described in terms applicable to more than one person or thing, parol evidence
admissible to prove which of the persons or things so described was intEhiBgd.[

Definitions: Ambiguity in a written trust instrument exists when, in light of the circumstances surrounding
theexecution of the instrument, the written language is fairly susceptible of two or more constrirdtigjnes;|
where there is uncertainty as to the meaning of a teNdJ] While a patent ambiguity is apparent on the face
of the trust, a latent ambiguity is not evident until there is an attempt to apply the trust's provisions to the
existing factsJEN17]

Practice Guide: If trust language is not clear, construction of an ambiguous trust instrument is a question c
law to be decided by the couRNI1Z2 However, it has been said thlaice a written instrument is determined to
be ambiguous, the meaning of its terms generally is an issue oFRLH[

CUMULATIVE SUPPLEMENT

Cases:

When donative intent cannot be determined from within the four corners of a will or a trust, resort to
extrinsic evidence may be propkazarus v. Sherman, 10 A.386(R.I. 2011)

[END OF SUPPLEMENT]

[FN1] Fifth Third Bank v. Harris, 20030hio- 7361 (Ohio. Prob., 2003)
- The court may be aided in ascertaining the intent of the settlor of a trust by the use of presumptions and car
of constructionln re Asserson, 184 Misc. 2d 480, 707 N.Y.S.2d 821 (Sur.GDD)2

[EN2] In re Trust of Hirt, 2003 PA Super 287 (PASER, 2003)

- Ordinarily where a trust is silent on a particular question, in the sense that it contains no express answer to
guestion, then a construction of the trust is necesS&gipurg v. Swanson, 198 lll. App. 3d 636, 144 lll. Dec.
848,556 N.E.2d 315 (3d Dist. 1990)

[EN3] In re WendlaneReirer Trust, 267 Neb. 696, 677 N.W.2d 117 (2004)

[EN4] Waclhovia Bank of Georgia v. Namik, 265 Ga. App. 80, 593 S.E.2d 35 (2068) granted, (May 24,
2004);Brown v. Ryan, 338 Ill. App. 3d 864, 273 Ill. Dec. 307, 788 N.E.2d 1183 (1st Dist.,2f}#al denied,
205 1ll. 2d 577, 281 Ill. Dec.&, 803 N.E.2d 480 (2003 re Trust by Dumaine, 146 N.H. 679, 781 A.2d 999

(2001)

[EN5] Espevik v. Kaye, 277 1ll. App. 3d 689, 214 l1ll. Dec. 360, 660 N.E.2d 1309 (2d Dist..1996)

- Where a trust instrument contains some expression of the trustor's intention, but as a result of a drafting err
thatexpression is made ambiguous, the trial court may admit and consider extrinsic evidence, including the
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drafter's testimony, to resolve the ambiguity and give effect to the trustor's intention as expressed in the trust
instrumentlke v. Doolittle,61 Cal. App. 4th 51, 70 Cal. Rptr. 2d 887 (4th Dist. 1998)

[EN6] Bonin v. Alerion Bank, 840 So. 2d 15 (La. Ct. App. 4th Cir. 2008it denied 845 So. 2d 1092 (La.
2003)

- Oral testimony is admissible only for the purpose of showing the meaning of the words used in a trust
instrument when they asmbiguous, and not to show what the settlor intended, as distinguished from the
settlor's expressed wordsycock Pontiac, Inc. v. Aycock, 335 Ark. 456, 983 S.W.2d 915 (1998)

[EN7] Blue Ridge Bank and Trust Co. v. American Ass'n of Orthodontists Foundation, 106 S.W.3d 543 (Mo.
Ct. App. W.D. 2003)

[ENS8] All Saints Parish, Waccamaw v. Protestant Episcopal éd@hiarthe Diocese of South Carolina, 358 S.C.
209, 595 S.E.2d 253 (Ct. App. 2004)

[EN9] Ike v. Doolittle, 61 Cal. App. 4th 51, 70 Cal. Rptr. 2d 887 (4th Dist. 19098 v. Corr, 2001 OK CIV
APP 31, 21 P.3d 642 (Div. 2 2000)

[EN10] Matter of Trusts Created by Ferguson, 929 P.2d 33 (Colo. Ct. App..1996)

[EN11] Carl H. Christensen Family Trust v. Christensen, 133 Idaho 866, 993 P.2d 1197 (1999)

[EFN12] Theodore Short Trust v. Fuller, 7 S.W.3d 482 (Mo. Ct. App. $999) In re Estate of Stevenson, 2000
SD 24, 605 N.W.2d 818 (S.D. 2000)

[EN13] Matter of Trusts Created by Ferguson, 929 P.2d 33 (Colo. Ct. App..1996)
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Il. Express, EBchnical, or Direct Trusts; in General
B. Construction of Trusts
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8 32. Rule of liberal construction
West's Key Number Digest

West's Key Number Digestyusts 112

The law favors the liberal construction and interpretation of tr&g][Trusts should be construed in favor
of upholding the validity of the instruments creating theNff] and to uphold the settlor's intei@ 3] In this
regard, charitable trusts are regarded by the law with special faNd}.[

Speaking of trusts generally, however, liberal construction does not mean that an instrument or a sentenc
word contained in it will be given a forced or unnatural constructiondardo sustain it as a trugtNl5] When
interpreting a trust, a countust give effect to the intent of the settlor or testedtg So, inconstruing a trust,
the court is limited to establishing what the creator did say rather than what the creator meafNG]say, [
stated another way, a court must not read into a trust instrument provisions that do not expressly or impliedly
appear from the plain meaning of its wor8@i8lB] Accordingly, when interpreting a trust instrument, a court
cannot rewrite the trust instrument, ahd expressed intent must contreN[] as to substitute the court's
discretion for that of the trustee would undermine the intent of the settlor of theFIi<d, [
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[FN9] Spencer v. Spencer, 71 Conn.App. 475 (Conn.App.,2002)
- A court may not rewrite a trust or will toguride by conjecture what a settlor might have intended if the settler
knew how events would occun re Trust Created Under Agreement with Lane, 660 N.W.2d 421 (Minn. Ct.

App. 2003)

[EFN10] In re Charnock, 158 N.C. App. 35, 579 S.E.2d 887 (2063}. denied357 N.C. 506, 588 S.E.2d 473
(20®) and decision aff'd358 N.C. 523, 597 S.E.2d 706 (2004)

- Courts cannot rewrite a settlor's trust instrument or distort his or her language or the language of a statute ir
order to attain what is believed to be beneficial or wise, or evehiikdelieved that the settlor would or

should have provided if he or she possessed a knowledge of all presently existing circunistesmdesst of

Hirt, 2003 PA Super 287, 832 A.2d 438 (PASUPER,2003)
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The meaning accorded to the language used in a trust is to be its usual and ordinary iFEahing.[
construing the intent of a trust grantor, the grantor is presumed to know and intend the legal effect of the
language used, and the court must give the words used their usual, ordinary, and natural meaning, unless a
contrary meaning appears in the instrumé&ng] Stated another way, the words used in a trust instrument are
to be taken in their ordinary and grammatical sense unless a clear intention to use them in another sense car
ascertainedgN3]

Words with a welknown technical meaning should bonstrued according to their technical meaning when
determining the intent of an inter vivos trust grantor, unless a contrary meaning appears in the granting
instrument.EN4] On the other hand, when a term in a trust instrument is undefined, the courts usually look to
the clear ordinary meaning which a Alam-trained persn would attach to the terrrlN5]

When words of general meaning itrast are preceded by and connected with words of narrower impact,
the interpretation of the words of general meaning is confined to the species of things more specifically
described EN6]

It has been held that words in a private instrument such as a trust are ordinarily, in the absence of a show
of contrary intent, give the same effect as by statute or case W]

CUMULATIVE SUPPLEM ENT

Cases:

The words used in a trust are presumed to be used according to their common, ordinary Feaning.
Osborn, 117 Ohio St. 3d 14, 260Hio-90, 881 N.E.2d 237 (2008)

Words of a trust should be given their primary, ordinary, and cammeaning unless it plainly appears that
they were used in some other ser@&einhof v. Murphy, 991 A.2d 1028 (R.Il. 2010)

[END OF SUPPLEMENT]

[FN1] Brown v. Ryan, 338 lll. App. 3d 864, 273 Ill. Dec. 307, 788 N.E.2d 1183 (1st Dist.,2f}#al denied,
205 1ll. 2d 577, 281 1ll. Dec. 76, 803.K.2d 480 (2003)In re Trust Known as Spencer Memorial Fund, 641
N.W.2d 771 (lowa 2002)

[FEN2] A.G. Edwards Trust Co. v. Miller, 59 S.W.3d 550 (Mo. Ct. App. E.D. 2001)

[EN3] CateSchweyen v. Cate, 303 Mont. 232, 15 P.3d 467 (2000)

[EN4] In re Nelson, 926 S.W.2d 707 (Mo. Ct. App. S.D. 1996)

[EN5] Eckes v. Richland County Social Services, 2001 ND 16, 621 N.W.2d 851 (N.D. 2001)

[ENG6] In re Barnes Foundation, 453 Pa. Super. 243, 683 A.2d 894 (1996)

[EN7] Weir v. Ferreira, 59 Cal. App. 4th 1509, 70 Cal. Rptr. 2d 33 (5th Dist. 1997)
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§ 34. Construing document as whole
West's Key Number Digest

West's Key Number Digestrusts 112

When construing a trust, a court must consider the trust instrument as athjlegnsidering all parts in
light of the entire instrumenEN2] All provisions of a trust instrument must be construed together, with every
word given effect, ipossible EN3] A trust document must not be examined piecemeal, anthténtion of the
settlor must be determined without taking individual clauses out of context and considering them without
reference to the whole instrumeRt\N4] Clearly then, the intention of the settlor is not to be gleaned from any
particular word or provision but from a sympathetic reading of the trust instrumentredegFN5] and no
single clause or word is to be given undue prefexdiaN6] Further, a court should construe the trust
instrument to giveeffect to all provisions in it, so that no provision is rendered meaningless, and all terms in a
trust instrument must be harmonized to properly give effect to all parts of the trust instrialhigrin[
examining the entire instrument, the court should give each word and phrase a meaning that, wherever possi
agrees withor accommodates the oth&iN8]

Under the doctrine of expressio usiest exclusio alterius, meaning the expression of one thing implies the
exclusion of all not expressed, a court attaches significance to the differences in the provisions of a trust
instrument.EN9]

[EN1] Godley v. Valley View State Bank, 277 Kan. 736, 89 P.3d 595 (2@i/meland v. Norback, 2003 ND

1, 655 N.W.2d 76 (N.D.,2003)

- The intent of the settlor in a trushse must be determined by considering the language of the trust instrument
read as an entirety, in light of the circumstances surrounding its cre@ltiavin v. PNC Bank, 816 A.2d 781
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(Del. 2003)

[EN2] Carl H. Christensen Family Trust v. Christensen, 133 Idaho 866, 993 P.2d 1197 (1999)

[FN3] Tremaine v. Tremaine, 235 Conn. 45, 663 A.2d 387 (1@8alirg Ohio law).
- All of the language of a settlor must be given effect if at all posdlaiston Safe Deposit and Trust Co. v.
Goodwin, 59 Mass.App.Ct. 270 (Mass.App.,2003)

[EN4] Indiana Dept. of State Revenue, Inheritance Tax Div. v. Estate of Nichols, 659 N.E.2d 694 (Ind. Tax Ct
1995)

- When interpeting trust language, the court does not read words in isolation and out of dditheetn v.
Hillman, 433 Mass. 590, 744 N.E.2d 1078 (2001)

[EN5] In re Asserson, 184 Misc. 2d 480, 707 N.Y.S.2d 821 (Sur. Ct. 2000)

[FN6] A.G. Edwards Trust Co. v. Miller, 59 S.W.3d 550 (Mo. Ct. App. E.D. 2001)

[EN7] Eckels v. Davis, 111 S.W.3d 687 (Tex. App. Fort Worth 2068)iew denied, (Oct. 10, 2003).

- Where provisionsn a trust instrument appear to conflict, they should be read in such a fashion as to give
effect to both and/or fulfill the intent of the settlor.re Trust of Hirt, 2003 PA Super 287, 832 A.2d 438
(2003) appeal denie®004 WL 2237217Pa. 2004)

[FN8] Wachovia Bank of North Carolina, N.A. Willis, 118 N.C. App. 144, 454 S.E.2d 293 (1995)

[EN9] In re Ruth Easton Fund, 680 N.W.2d 541 (Minn. Ct. App. 2004)
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Il. Express, Technical, or Direct Trusts; in General
B. Construction of Trusts

Topic SummaryCorrelation TableReferences

§ 35. Consideration of circumstances surrounding execution of instrument
West's Key Number Digest

West's Key Number Digestyusts 112 118

Model Codes and Restatements

Restatement Third, Trusts § 4

Where the settlor's intention in creating a trust cannot be divined clearly from the face of the document, th
words used must be construed against the backgfuthé surrounding circumstances at the time the trust
instrument was executeBNl1] Where construction is necessary, a court must put itself in the situation of the
settlor when the settlor made the trust instrument and, from a consideration of the language used in the entir
instrument, determine the intention of thelseft=N2] Accordingly, in interpreting a document such as a trust,
it is proper for the court to consider the circumstances under which the document was made so that the cour
may be placed in the position of the trustor whose language it is interpreting, in order to determine whether tr
terms of the document are clear awdinite or ambiguous in some respdeif] To ascertain the settloiistent
the court may look to the circumstances known to the settlor on execution of thE4{sthe expressed
intent of the settlor is to be determined from a reading of the trust instrument as a whole in the light of the
circumstances surrounding the settlor when the instrument was executed, including the cortdgion oér
estate, the settlor's relations to his or her family and beneficiaries, and their situation and céidifion.[

Observation: Each case involving the construction of trust instruments of necessity is determined upon its
peculiar facts and the particular instrument to be construed, all to the ultimate and pndhafg#ectuating
the settlor's intentiorkEIN 6]

When there are tworanore instruments relating to a trust, the instruments should be construed together to
effectuate the settlor's interiil7] Accordingly, instruments, including trusts, executed at the same time, by the
same party, for the same purpose, and in the course of the same transaction are one instrument and will be r
and consuied together as if one in forrRjI§]

[EN1] In re Kline Revocable Trust U/A Dated September 9, 1971, 196 Misc. 2d 66, 7632d.YZA. (Sur. Ct.
2003)

[EN2] Godley v. Valley View StatBank, 277 Kan. 736, 89 P.3d 595 (2004)

[EN3] In re Estée of Powell, 83 Cal. App. 4th 1434, 100 Cal. Rptr. 2d 501 (3d Dist. 2000)

- The court of appeals may always receive and consider evidence concerning the circumstances existing whe
the trust instrument was written that will enable the court to plaek intsthe settlor's position at the time and

thus to determine the sense in which the words were used by the Eettls v. Davis, 111 S.W.3d 687 (Tex.
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App. Fort Worth 2003)review denied, (Oct. 10, 2003).

[FN4] Dassori v. Patterson, 440 Mass. 1039, 802 N.E.2d 553 (2004)

[EN5] Spencer v. Spencer, 71 Conn. App. 475, 802 A.2d 215 (2002)

[EFN6] Theodore Short Trust v. Fuller, 7 S.W.3d 482 (Mo. Ct. App. S.D.)1999

[FN7] In re WendlaneReiner Trust, 267 Neb. 696, 677W.2d 117 (2004)Davenport v. Central Carolina
Bank, 161 N.C. App. 666, 589 S.E.2d 367 (2003)

[EN8] In re Estate of West, 252 Neb. 166, 560 N.W.2d 810 (1997)

- Where the will and trust agreement form a part of the same estate plan, they must be construedriagether.
Estate of Blodgett,@02 WL 1012855 (Mo. Ct. App. E.D. 20Q02¢h'g and/or transfer denied, (July 29, 2002)
and transferred to Mo. S. C85 S.W.3d 79 (Mo. 2003)
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Forms

Governing law17C Am. Jur. Legal Forms 2d, Trusts § 251:565

In construing an inter vivos trust, the provisions of the trust are to be governeddy theasting at the
time of its creationffN1] not the law and publipolicy in effect at the time the construed words will take
effect,[EN2] absent a contrary intention within the instrument it§e.3]

Practice Guide: In determining what law was in force at the time a legal instrument such as a trust was
executed, a court assumes that testators know and understand the meaning and effect of the terms used in &
as defined under state la®i4]

There is a presumption that, if the beneficiaries in a class are to be @tkatiér a period of time, the
grantor intends that changes in the law subsequent to the execution of the trust be grafted onto the provision:
the trust.EN5]

[EN1] Ehrenclou v. MacDonald, 117 Cal. App. 4th 364, 12 Cal. Rptr. 3d 411 (4th Dist. 28@Gé) denied,

(July 21, 2004)]n re Klosinski, 192 Misc. 2d 714, 746 N.Y.S.2d 350 (Sur. Ct. 2002)

- The language ofrainter vivos trust should be construed according to the law in effect at the time the trust is
executedIn re Medeiros Testamentary Trust and Life Ins. Trust, 105 Haw. 284, 96 P.3d 1098 (2004)

- Trust that specifically stated that it was inteddo be "given effect under and in accordance with the present
existing laws and statutes” of settlor's resident state had to be interpreted using law in effect in settlor's state
time trust was executeiatter of Duke, 305 N.J. Super. 40827A.2d 1008 (Ch. Div. 1995aff'd, 305 N.J.

Super. 407, 702 A.2d 1007 (App. Div. 1997)

[FN2] Ehrenclou v. MacDonald, 117 Cal. App. 4th 364, 12 Cal. Rptr. 3d 411 (4th Dist, 26@Gé) denied,
(July 21, 2004).

[EN3] Society Nat. Bank v. Jacobson, 54 Ohio St. 3d 15, 560 N.E.2d 217 (1990)

[EN4] Commerce Bank, N.A. v. Blasdel, 141 S.W.3d 434 (Mo. Ct. App. W.D. 2004)

[FN5] McGehee v. Edwards, 268 Va. 15, 597 S.E.2d 99 (2004)

© 2011 Thomson Reuters.-33B © 2011 homson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS § 36

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 37


http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURLFs251%3a565&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=184152&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bdcab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bdcbb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bdccb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bdcdb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I2366bdceb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#1I2366bdcab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004273869&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0007047&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002473683&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004975908&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0004645&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997193293&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997192464&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997192464&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#2I2366bdcbb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004273869&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0007047&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#3I2366bdccb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1990135183&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I2366bdcdb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004912829&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0004644&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=41&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#5I2366bdceb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004575938&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519888

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., William Lindsley.D., Lucas Martin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C.
Surette, J. D.

Il. Express, Technical, or Direct Trusts; in General
B. Construction of Trusts

Topic SummaryCorrelation TableReferences

§ 37. Applicable law and effect thereof, generalfy Conflict of laws
West's Key Number Digest

West's Key Number Digestrusts 2,113

The Uniform Trust Code provides that the meaning and effect of the terms of a trust arendettésnthe
law of the jurisdiction designated in the terms unless the designation of that jurisdiction’'s law is contrary to a
strong public policy of the jurisdiction having the most significant relationship to the matter atHsdiie.|
Accordingly, the Uniform Trust Code allows a settlor to select the law that will gadvemméaning and effect
of the terms of the trusEN2] The jurisdictionselected need not have any other connection to the ENS}.[

The sdtlor is free to select the governing law regardless of where the trust property may be physically located
whether it consists of real or personal property, and whether the trust was created by will or during the settlor
lifetime.[EN4]

The Uniform Trust Code also provides that in the absence of a controlling desigmatierterms of the
trust, the law of the jurisdiction having the most significant relationship to the matter at issue determines the
meaning and effect of the terms of a tr#stly] Factors to consider in determining the governing law include
the place of the trust's creation, the location of the trust property, and ti@lelaithe settlor, the trustee, and
the beneficiariesNG] Usually, the law of the trust's principal place of administration will govern
administrative matters and the law of the place having the most significant relationship to the trust's creation
will govern the dispositive provisiongN7]

Generally, at common law, a trust was created if it complied with the law of the state havingsth
significant contacts to the trugtI8] The Uniform Trust Codextends the common law rule by validating a
trust if its creation complies with the law of any of a variety of states in which the settlor or trustee had
significant contactsgN9] Pursuant to the Uniform Trust CodelJ1( a trust not created by will is validly
created if its creation complies with the law of the jurisdiction in which the trust instrument was executed, or tl
law of the jurisdttion in which, at the time of creation the settlor was domiciled, had a place of abode, or was
national; the trustee was domiciled or had a place of business; or any trust property wasHddded. [

The Uniform Trust Code also prescribes rules relating to a trust's principal place of adminigtidtign.[
Locating a trust's principal place of administration will ordinarily determinelwtaairt has primary, if not
exclusive, jurisdiction over the trugtl13]

Although a trust may provide that a particular state's law must control its interpretation, the status of a
person who may be a beneficiary of a trust is determined by the laws of that person's dentlefle.[

[EN1] Uniform Trust Code 8§ 141).
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[EN2] Uniform Trust Code § 107 omment.

[EN3] Uniform Trust Code § 107 omment.

[EN4] Uniform Trust Code § 1Q7Comment.

[EN5] Uniform Trust Code 8 1(42).

[FN6] Uniform Trust Cale 8 107 Comment.

[FN7] Uniform Trust Code § 107 Comment.

[FN8] Uniform Trust Code § 403 omment.

[EN9] Uniform Trust Code § 40 omment.

[EN10] Uniform Trust Code § 403

[EFN11] Uniform Trust Code § 403 omment.

[FN12] Uniform Trust Code § 108

[FN13] Uniform Trust Code § 108 omment.

[EN14] In re Trusteeship of Trust Created Under Trust Agreement Dated Dec. 31, 1974, 674 N.W.2d 222
(Minn. Ct. App. 2004)review denied, (Apr. 20, 2004) and cert. denigth S. Ct. 345 (U.S. 2004hd cert.
denied, 125 S. Ct. 312 (U.S. 2004)
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B. Construction of Trusts

Topic SummaryCorrelation TableReferences

§ 38. Applicable law and effect thereof, generalfy Conflict of laws regarding real property
Restatement Second, Conflaf Law 88 2780 282

West's Key Number Digest

West's Key Number Digestrusts 2,113

Under the restatement pertaining to conflict of laws, an instrument creating a trust of an interest in land is
ordinarily construedh accordance with the rules of construction of the state designated for this purpose in the
instrument,EN1] and in the absence of such a designation, the instrument is construed in accordance with the
rules of construction that would be applied by the courts of the situs of the prépe®y.[

Comment: This rule[FN3] is concerned with questions of construction as distinguished from questions of
legal effect and questions of interpretati&iNg]

Where questions of the validity and effect of a trust of an interest of real fyrapeiconcerned, the law of
the situs of the property goverriaN5 Where applicable, this principle applies to inter vivos trusts of
land.[EN6] The restatement also provides that the validity of a trust of an interest in land is determined by the
law that would be applied by the courts of the siii87] and this rule is applicable to trusts of interests in land
whether created by will or inter vivoBIi8]

In some jurisdictions the rule appears to be that the law of the state having the most significant contacts is
be appli@ in construing a trust of land, situs of the property being one of the factors examined in determining
which jurisdiction had such contactaN9] Other factors which have been considered in determining the state
with the most significant contacts for this purpose have included the location of the trustees, as well as the
location, as specified by the trust instrument, of successor trustees to be appointed, upon failure of the existir
trustees to appoint a succesgex L]

[EN1] Restatement Second, Conflict of Laws 8§ 277(1)

[EN2] Restatement Second, Conflict of Laws 8§ 277(2)
- As to jurisdiction and venue of courts over trust matters, generallg8sge5 et seq.
- As to conflict of laws regarding charitable trusts, 8ee Jur. 2dCharities 88 123 et seq.

[FN3] Restatement Second, Caaflof Laws § 277

[FN4] Restatement Second, Conflictlaiws 8 277 Comment a.

[EN5] Minella v. Phillips, 245 F.@ 687, 65 A.L.R.2d 994 (5th Cir. 1957)
- Under Florida's conflict of law rule, providing that the laws of the situs of the real property govern, Bahamiar
law, not Florida law, applied in an action brought by the siblings of the decedent against thefaticow
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decedent to impose a constructive trust for the siblings' benefit upon real property located in the Commonwe:
of the Bahamadfeale v. Beale, 807 So. 2d 797 (Fla. Dist. Ct. App. 1st Dist. 2002)
- As to what law governs charitable treisseeAm. Jur. 2d, Charities 88 123 et seq.

[EN6] Spindle v. Shreve, 111 U.S. 542,4 S. Ct. 522, 28 L. Ed. 512 (1884)

- Inasmuch as the matter before the bankruptcy court involved a trust administered under lowa law, involving
real property situated within lowa, it appeared that lllinois courts wibelshselves apply lowa law in their
construction of the trust; accordingly, lowa law would be applied to determine the debtor's beneficial interest |
the testamentary trust involveld.re Arney, 35 B.R. 668 (Bankr. N.D. Ill. 1983)

[EN7] Restatement Second, Conflict of Laws § 278

[FN8] Restatement Second, Conflict of Laws § 2Z8mment a.

[FN9] Ford v. Newman, 64 Ill. App. 3d 528, 21 Ill. Dec. 283, 381 N.E.2d(382Dist. 1978)judgment aff'd,
77 11l. 2d 335, 33 |ll. Dec. 150, 396 N.E.2d 539 (1979)

[FN10] Ford v. Newman, 64 Ill. App. 3d 528, 21 Ill. Dec. 283, 381 N.E.2d 392 (4th Dist. ,ljadgment aff'd,
77 1ll. 2d 335, 33 lll. Dec. 150, 396 N.E.2d 539 (1979)
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West's Key Number Digestrusts 2,113

Model Codes and Restatements

Restatement Secon@pnflict of Laws §8 2670 275

Under the restatement pertaining to conflict of laws, a will or other instrument creating a trust of interests i
movables is construed in accordance with the rules of construction of the state designatepugdbésin the
instrument.EN1] In the absence of such a designatibe,instrument is construed: (1) as to matters pertaining
to administration, in accordance with the rules of construction of the state whose local law governs the
administration of the trust; and (2) as to matters not pertaining to administration, ideaxxewith the rules of
construction of the state which the testator or settlor would probably have desired to be appigble.|

As to interests in personal property held in a living trust, a settlor may designate the local law to govern th
validity of the trust, unless application of the designated law would be optdrtre public policy of the state
of the testator's domicile at deafi\3] However, the state whose law is designated to apply to a trust must
have a substantial relation to the tri=tf]] A state has a substantial relation to a trust, for choice of law
purposes, when it is the state, if any, which the settlor designated as that in which the trust is to be administe
or that of the plae of business or domicile of the trustee at the time of the creation of the trust, or that of the
location of the trust assets at that time, or that of the domicile of the settlor, at that time, or that of the domicil
beneficiaries; there may be oth@ntacts which will likewise sufficeN5] A similar view has been adtgnl by
the restatement pertaining to conflicts of law with regard to trusts of movables created inter vivos, the stated
rule being that an inter vivos trust of interests in movables is valid if valid under the local law of the state
designated by the saitlto govern the validity of the trust, provided that this state has a substantial relation to
the trust and that its application of its law does not violate a strong public policy of the state with which, as to
the matter at issue, the trust has its nsagtificant relationship, or if there is no such effective designation,
under the local law of the state with which, as to the matter at issue, the trust has its most significant
relationship.ENE] In the absence of an expression in the trust instrument of the settlor's intent as to what
forum's law is applicable, courts leadetermined which forum's law is applicable based on which state has the
most significant contacts with the trusiN7]

Where a trust of interests in movables is created by will, the restatement rule is that the validity of such trc
is determined as to matters that affect the validity of the will as a testamentarytdispbyg the law that
would be applied by the courts of the state of the testator's domicil at B&&hlhe validity of such trust is
determined as to matters that affect only the validity of the trust provisions, except when the provision is inval
under the strong public policy of the state of the testator's dormaadh, by the local law of the state
designated by the testator to govern the validity of the trust, provided that such state has a substantial relatioi
the trust.EN9] If there is no such effective designation, the local law of the state of the testator's domicil at
death governs the validity of the trust; however tlval law of the state where the trust is to be administered
will be applied if application of this law is necessary to sustain the validity of the B&€[ Further, the rule
has been stated that a trust of movables created by will will be upheld if it is valid under either the local law of
the state of the testator'srdicile at death or the local law of the state where the trust is to be administered,
provided that this would not be contrary to the strong public policy of the state of the testator's domicile at
death.EN11]

In some jurisdictions, the rule is that where the jurisdiction in which a testamentary trust of personalty is tc
be executed is different from that of the domicile of the testator, the validity of such trust is governed by the g
of the testator's domicil&;N17 at least in the absence of an indication that the testator intended some other la
to be appliedEN13 Similarly, in the case of trusts inter vivos in personal property, the view has sometimes
been followed that the validity of such trusts @&vgrned by the law of the settlor's domici#e[L4] In other
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cases, ihas been denied that this factor contréld.15 Still other decision indicate that the law of the
domicile at the time of death does not control the tieilStlly Other decisions indicate that the law of the situs
of the property controlEN17]

[FN1] Restatementé&tond, Conflict of Laws, 8 268(1)

[FN2] Restatement Send, Conflict of Laws, 8 268(2)

- Laws of lllinois, as state in which trust was subject to administration, controlled construction of trust
instrument executed in Nebraska, although grantor referenced courts of Nebraska in provisions regarding
appointmentind removal of trustees and court notification upon death of grantor, where grantor did not
expressly designate that trust be subject and construed according to the laws of Nebraska, and, to extent
Nebraska law could apply to construction of trust, itradtl conflict with lllinois law.Brown v. Ryan, 338 IlI.
App. 3d 864, 273 1ll. Dec. 307, 788 N.E.2d 1183 (1st Dist. 208)})eal denied05 Ill. 2d 577, 281 lll. Dec.

76, 803 N.E.2d 480 (2003)

[FN3] Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d 329 (2003)

- The law of Kentucky wére the settlor/trustee resided when he executed the trust, rather than Tennessee wh
he resided when he later executed a will, governed the effect of the will on the trust agreement, as the choice

law provision in the trust required the applicatidrKentucky law to the validity, interpretation, and
administration of the agreement, and applying Kentucky law would not violate Tennessee's public policy.
Wright v. Rains, 106 S.W.3d 678 (Tenn. Ct. App. 20@ppeal denied, (May 27, 2003).

[FN4] Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.B2Z&(2003)

- Wisconsin law, rather than Florida law, governed the issue of whether the settlor complied with the formalitic
necessary for the creation of a trust, although the settlor was a Florida resident at the time he created the tru:
where the tust specified that it should be construed according to Wisconsin law, designated Wisconsin as the

location of the trust situs, named Wisconsin residents as trustee and primary beneficiary, and identified

Wisconsin as the place of its drafting and executioa trust at issue had its most significant relationship with
Wisconsin, not FloridaGlaeske v. Shaw, 261 Wis. 2d 549, 2003 WI App 71, 661 N.W.2d 420 (Ct. App, 2003)
review dismissed, 260 Wis. 2d 756, 2003 WI 32, 661 N.W.2d 103 (2003).

[EN5] Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d3203)

[FN6] Restatement Second, Conflict of Laws, /.2

[EN7] Matter of Moore, 129 Misc. 2d 639, 493 N.Y.S224 (Sup 1985)
- As to what law governs powers of appointment relating to personalty, generalymséar. 2d, Powers of
Appointment and Alienation 88 21 et seq.

[FN8] Restatement Second, Conflict of Laws 8 269

[FN9] Restatement Second, Conflict of Laws 8 269

[FN10] Restatement Second, Conflict of Laws § 269
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[FEN11] Estate of Klinkner, 85 Cal. App. 3d 942, 151 Cal. Rptr. 20 (2d Dist. 1978)

[FN12] Morgan Guaranty Trust Co. of New York v. Huntington, 149 Conn. 331, 179 A.2d 604 (BeS&)n
Safe Deposit & Tust Co. v. Fleming, 361 Mass. 172, 279 N.E.2d 342 (1972)

[EN13] Boston Safe Deposit & Trust Co. v. Fleming, 361 Mass. 172, 279 N.E.2d 342.(1972)

[FN14] Jaiser v. Milligan, 120 F. Supp. 599 (D. Neb. 1954)

[FN15] National Shawmut Bank of Boston v. Cumming, 325 Mass. 457, 91 N.E.2d 337.(1950)

[FN16] National Shawmut Bank of Boston v. Cumming, 325 Mass. 457, 91 N.E.2d 337.(1950)

[FN17] Jaiser v. Milligan, 120 F. Supp. 599 (D. Neb. 19%gtional Shawmut Bank of Boston v. Cumming,
325 Mass. 457, 91 N.E.2d 337 (1950)
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Il. Express, Technical, or Dice Trusts; in General
C. Requisite Elements of Trust
1. In General
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Although the language used in stating the requisite elements of a trust vary from state tcatate, it
generally be said that those requisite elements are:
(1) a declaration creating the trubty1] or the manifestation of an intention of the settlor to create a &Fikd}[

(2) a trust resfgN3]

(3) a tusteeFN4] with active dutiesfEN5]

(4) designated beneficiarieBN 6]

(5) a trust purposezN7] and

(6) if required, delivery of the trust property to the trustded]

In a more simple statement, it has been said that the three circumstances that must occur to constitute a
trust are sufficient words to raise a trust, a definite stilgjetrust res, and an ascertained objEbL]]

If all the requiremats to create a trust have not been completed, the trust is not estatiishéd.|
Likewise, if any one of the necessary elements is not described with certainty, no express trust isbiegted.|
Stated another way, any attempt to create an express trust that omits one or more of the formal requirements
automatically failsfEN12 This rule, however, is not a technical trégiN[L3 and trusts are to be construed in a
manner so as to implement the intent of the settlor and the purposes of tHeNfdgt. [

[EN1] Eychaner v. Gross, 202 lll. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363 (2002)
Williams v. Wilson, 341 S.C. 136, 58E.2d 593 (Ct. App. 2000aff'd in part, rev'd in part on other grounds,
349 S.C. 336, 563 S.E.2d 320 (2002)

- As to express trusts, sgel7.

[FNZ2] CaliforniaNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 Cal. Rptr43@ (5th Dist. 2004 )review filed, (Sept. 22, 2004tayes v.
Clark, 242 Ga. App. 411, 530 S.E.2d 38 (20@)chaner v. Gross, 202 Ill. 2d 228, 269 Ill. Dec. 80, 779
N.E.2d 1115, 172 Ed. Law Rep. 363 (2Q02)

- As to intent and manifeation of an intent to create a trust, generally, se&g 88.
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[FN3] CaliforniaNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 20&¥igw filed, (Sept. 22, 2004Eychaner
v. Gross202 lll. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363 (4002)Gillette, 195
Misc. 2d 89, 756 N.Y.S.2d 835 (Sur. Ct. 2003)

- As to trust property, see 88, 42.

[FN4] Hayes v. Clark, 242 Ga. App. 411, 530 S.E.2d 38 (2@@haner v. Gross, 208.12d 228, 269 lIl.
Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363 (2002% Gillette, 195 Misc. 2d 89, 756 N.Y.S.2d 835
(Sur. Ct. 2003)

- As to trustee, seg 51

[FN5] Hayes v. Clark, 242 Ga. App. 411, 530 S.E.2d 38 (2000)
- A trust is created only if the trustee has duties to perfoniform Trust Code 8§ 4q4)(4).

[EN6] CaliforniaaNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 20évigw filed, (Sept. 22, 2004Eychaner
v. Gross, 202 lll. 2d 228, 269 Ill. Dec. 80, 779 NdE1115, 172 Ed. Law Rep. 363 (200@) re Gillette, 195
Misc. 2d 89, 756 N.Y.S.2d 835 (Sur. Ct. 2003)

- As to beneficiaries, see &2 to 56.

[EN7] CaliforniaNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 CRptr. 3d 442 (5th Dist. 2004)eview filed, (Sept. 22, 2004Eychaner
v. Gross, 202 1ll. 2d 228, 269 lll. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363.(2002)

- As to trust purposes, generally, &9

[EN8] Eychaner v. Gross, 202 Ill. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 11&a®&Rep. 363 (2002)n

re Gillette, 195 Misc. 2d 89, 756 N.Y.S.2d 835 (Sur. Ct. 2003 Estate of Richardson, 2002 OK CIV APP
69, 50 P.3d 584 (Div. 1 200X)ert. denied, (June 18, 2002).

- As to delivery of the trust property, s8&45, 46.

[FN9] In re Davis, 13 B.R456 (Bankr. S.D. Ohio 1980 re Craft's Estate, 320 So. 2d 874 (Fla. Dist. Ct.
App. 4th Dist. 1975)Gold v. Price, 24 N.C. App. 660, 211 S.E.2d 803, 76 A.L.R.3d 1250 (1975)

[EN10] In re Gillette, 195 Misc. 2d 89, 756 N.Y.S.2d 835 (Sur. Ct. 2003)

[FN11] Eychaner v. Gross, 202 Ill. 2d 228, 269 lll. Dec. 80, 779 N.E.2d 1115, 172 Ed. LaweR€R082)

[EN12] Meyer v. Northern Indiana Bank and $tuCo., 490 N.E.2d 400 (Ind. Ct. App. 3d Dist. 1986)
- In order to create a valid trust, it is necessary that the formalities which vest title in the trustee be observed.
Carpenter v. U.S., 4 CI. Ct. 705 (1984)

[FN13] Mever v. Northern Indiana Bank and Trust Co., 490 N.E.2d 400 (Ind. Ct. App. 3d. 98§)

[FN14]§ §28, 29.
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Under commosaw principles, a trust is created in property, and a trust ther@bé@®not come into
existence until the settlor identifies an ascertainable interest in property to be the titistlfés.pther words,

a basic requirement for the creation of a valid trust is the existence, at the time of the creation of Eirust,|
of trust propertyfEN3] or subject mattefN4] & that is, the existence of a trust "reBNp]

A trust res can consist of any type of transferable property, including realty, personalty, and future,
undivided or contingent interests, including an expectancy based upon an existing deN&pSirilarly,
intangible interests can be held in trusi[/] It follows that property which the settlor cannot transfer cannot be
held in trust, and where a settlor has no legal authority to gdagal title to property, putting said property
into an irrevocable trust is ultra vires and the ostensible trust created thereby is consequently void ab
initio.[EN8] Further, a trust res cannot be a mere expectancy without right or inEX&tior can it be a mere
power of appointmenfN1( or a mere interest in the performance of a contfdf,[l] although such an
interest is in the nature of a property righh[LZ] A person cannot be held as the property of a tiiSLJ

Observation: The property interest necessary to fund and create a trust need not be suldskéijal.|

[EN1] Begier v. I.LR.S., 496 U.S. 53, 110 S. Ct. 2258, 110 L. Ed. 2d 46 (1990)
- As to trust property, generally, s&8 250 et seq.

[EN2] DiLucia v. Clemens, 373 Pa. Super. 466, 541 A.2d 765 (1988)

[EN3] CaliforniaNevada Annual Conference of United Methodist Church v. St. Luke's United Methodist
Church, 121 Cal. pp. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 200dyiew filed, (Sept. 22, 2004{ayes v.
Clark, 242 Ga. App. 411, 530 S.E.2d 38 (2000)

- A trust cannot be created unless there is trust propggoffey v. Coffey, 286 N.J. Super. 468 A.2d 76
(App. Div. 1995)

[EN4] In re Holmes, 117 B.R848 (Bankr. D. Md. 1990)

[EN5] Williams v. Wilson, 341S.C. 136, 533 S.E.2d 593 (Ct. App. 2Q04fj'd in part, rev'd in part on other
grounds349 S.C. 336, 563 S.E.2d 320 (2002)
- As to trust property and estates and interests therein, generafg 866 et seq.

[FN6] Hoyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct. App. Div. 2 1987)
- As to the effect of future benefits on the validity of a trust,5sé8

[EN7] Eychaner v. Gross, 321 Ill. App. 3d 759, 254 Ill. Dec. 557, 747 N.E.2d 969, 154 Ed. Law Rep. 601 (1st
Dist. 2001) judgment rev'd on other groun@§2 Ill. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law
Rep. 363 (2002)

[EN8] Jewish Community Ass'n of CasperGommunity First Nat. Bank, 6 P.3d 1264 (Wyo. 2000)
- A personal injury cause of action is not transferable and cannot, thereby, be made the subject of a trust.
Vittands v. Sudduth, 49 Mass. App. Ct. 401, 730 N.E.2d 325 (2000)
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[EN9] Fisher v. Donovan, 57 Neb. 361, 77 N.W. 778 (1899)

[EN10] Fisher v. Donovan, 57 Neb. 361, 77 N.W. 778 (1899)

[EN11] In re Nires, 290 N.Y. 78, 48 N.E.2d 268, 145 A.L.R. 1368 (1943)

[FN12] Latterman v. Guardian Life Ins. Co. of Ameri@80 N.Y. 102, 19 N.E.2d 978, 127 A.L.R. 450 (1939)

[FN13] Vittands v. Sudduth, 49 Mass. App. Ct. 401, 730 N.E.2d 325 (2000)

[FN14] Uniform Trust Code § 4Q1Comment.
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Description of trust estaté7C Am. Jur. Legal Forms 2d, Trusts 88 252:94251:246

A valid trust requires an ascertainalfi@J[l] or clearly definedENZ2] trust res, or, stated another way,
definite trust propety.[EN3] Accordingly, in order to create a trust, the words or acteeperson who
allegedly created the trust must indicate, with a reasonable certainty, the subject of tR&lt§uEh¢ trust res
must be so sufficiently described or capable of identification that its title can pass to the trustee upon actual
delivery of the trust corpus, or if the character of the property compog&rmpthus is such, there must be a
legal assignment of the corpus to the trustee sufficient to convey preseriNh]df[the corpus is retained by
the grantor, as trustee, that retention must be under circumstances which unequivocally disclose an intent to
hold it for the use of anothelF NG|

A testamentary trust will fail where the testator does not provide specific funds to maintairstffeN7]
Furthermore, where the subject matter of an allegedigrnstt an earmarked or segregated fund, but merely a
sum of money to be realized out of the testator's estate after his or her death, the subject matter is not
sufficiently definite to fulfill the requirement that the res of the trust must be specifitesdignatedfNg]

[EN1] Begier v. I.R.S., 496 U.S. 53, 110 S. Ct. 2258, 110 L. Ed. 2d 46 (1990)

[FN2] In re Stefanoff, 97 B.R. 607 (Bankr. N.D. Okla. 1989)

[FN3] Eychaner v. Gross, 202 lll. 2d 228, 269 lll. Dec. 80, 779 N.E.2d 1115, 112a®&Rep. 363 (2002)

[FN4] Matter of Estate of Binder,86 N.W.2d 910 (N.D. 1986)

[EN5] Newton v. Wimsatt, 791.8/.2d 823 (Mo. Ct. App. S.D. 1990)

[EN6] Newton v. Wims#, 791 S.W.2d 823 (Mo. Ct. App. S.D. 1990)

[EN7] Gold v. Price, 24 N.C. App. 660, 211 S.E.2d 803, 76 A.L.R.3d 1250 (1975)

[FN8] Dawson v. Dawson's Adm'x, 272 S.W.2d 666 (Ky. 1954)
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§ 43. Separation of legal title and equitable ownership
West's Key Number Digest

West's Key Number Digestrusts 31

A.L.R. Library

Trusts: merger of legal and equitable estates where sole trustees are sole beneficiaries, 7 A.L.R.4th 621

Model Codes and Restatements

Restatement Third, Trusts 8§ 42

In order to create and sustain a trust, there must be a separation between the legal and equitable interest
the trust,EN1] as there can exist no trust where the legal title and beneficial interest are both in the same
person.EN2] This is because where one person has both the legal title to the property and the entire beneficie
interest, the person holds it free of trdsB] In such case, there is no separation of the legal and beneficial
interests, ad there are no duties to assume or to pro\Etel]]

Caution: No trug is created when property is transferred to an individual for life with the remainder to
another because the life tenant takes title outright, the only restriction being the duration of thENS}tate.[

Where the settlor is the trustee, the equitable interest must be in a=RdBEThe suspension of beneficial
ownership, since it involves cessation of the separation of equitable anohteggsts, is repugnant to the
requirement of a trusEN7] Where theholder of the legal and equitable interests of trust property are the same
person, the result is a merger of the legal and equitable title, defeating thEN&dipwever, if possible, the
existence of a legal estate separate from equitable interest will be inigi@dgnd, in this regard, a court of
equity may appoint a trustee where necessary to prevent failure of th&Nus}. [
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Purported trust to which taxpayer transéerhis business lacked economic substance, and therefore would
be disregarded for federal income tax purposes; taxpayer's relationship to property transferred did not differ i
any material respect after transfer, trust did not have independent trustegestised meaningful control over
its operations due to taxpayer's failure to observe formalities with respect to resignation and appointment of
trustees and taxpayer's unfettered control of trust's assets and operations, trust was mere intermediary for
passing economic benefit to taxpayer, and taxpayer was not in practice bound by any restrictions imposed by
trust or law of trustsEdwards v. C.I.R., T.C. Memo. 2082, T.C.M. (RIA) P 200852 (2005)
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Restatement Third, Trusts 8§ 15

Consideration is generally not necessary to the creation of agN®t)vhether the trust is executed by a
declarationEN2] or by a transferfN3] However, an executory trust requires a consideration to support
it.[EN4]
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consideration for a contract generaliN5|
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- An owner may crate a trust of his or her property for the benefit of a third person without consideration.
Matter of Estate of Binder, 386 N.W.2d 910 (N.D. 1986)

[EN2] § 18
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[FN4] Mattsen v. U.S. Ensilage Harvester Co., 171 Minn. 237, 213 N.W. 893 (1927)
- As to the distinction between "executed" and "executory” trusts, generally5see

[FN5] Ransdel v. Moore, 153 Ind. 393, 53 N.E. 767 (1899)
- As to what constitutes sufficient consideration for contraygaerally, seédm. Jur. 2d, Contracts 88 114 et

seq.
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8 45. Disposition of trust property; present and unequivocal disposition
West's Key Number Digest

West's Key Number Digestyusts 1

Another essential element for the creation of a valid express trust is that there be a Edfiipedsent,
and complete disposition of the trust property, even if enjoyment by the beneficiary is to take place in the
future.[ENZ] A trust res consisting of a present interest in property must be transferred to and vested in the
trusteein order to create a trugtlN3] That is, while a settlor may makenhior herself a trustee, and thus retain
the legal title in whole or in parEN4] or may make him or herself a beneficiary of the trust, and thus retain
equitable ownership in whole or in pafiy5] a trust is not perfectly created unless the legal interest is actually
vested in the truste&N6|

The required present and unequivocal disposition of the property in trust must constitute an actual carryin
out and execution of the settlor's intent to create &[tAd/] and it does not suffice to create a present trust that
the setior merely intends or manifests an intent to create a trust in the f&NBp r conditionally
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directsEN9] or, without valuable considation, promise$fN1( a disposition of property in trust in the future
Even so, a trust may be presently credtadth full validity and effecd notwithstanding a futurity of benefits
under the terms of the trugtl11]

[EN1] Pitt v. U.S., 319 F.2d 564 (8th Cir. 1963)

[FN2] Pitt v. U.S., 319 F.2d 564 (8th Cir. 196B8)atter of Estate of Stokes, 1987 OK 119, 747 P.2d 300 (Okla.
1987)

- An express trust requires the transfer of lawful and definite property made by a person capable of making tr
transfer.Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1996)

[FN3] Crews v. Overbey, 645 S.W.2d 388 (Tenn. 1983)

[EN4] § 208
[EN5] § 24Q

[EN6] Chicago, M. & St. P. Ry. Co. v. Des Moines Union Ry. Co.,3%. 196,41 S. Ct. 81,65 L. Ed. 219
(1920)

- As to the separation of legal and equitable ownership as a prerequisite to the creation of a trust, generally, <
8§43

[EN7] Mutual Ben. Life Ins. Co. v. Ellis, 125 F.2d 127, 138 A.L.R. 1478 (C.C.A. 2d Cir. 1940k v. First
Nat. Bank, 193@K 290, 145 Okla. 5, 291 P. 43 (1930)

[EN8] New Englandlrust Co. v. Sanger, 337 Mass. 342, 149 N.E.2d 598 (1888pr v. Fitzpatrick, 377
S.W.2d 314 (Mo. 1964)

[EN9] In re Tinsley's Will, 187 lowa 23, 174 N.W. 4, 11 A.L.R. 826 (1919)

[EN10] 8§ 44

[FN11] Morsman v. Commissioner of Internal Revenue, 90 F.2d 18, 113 A.L.R. 441 (C.C.A. 8th Cir. 1937)
Ketcham v. Miller, 37 S.W.2d 635 (Mo. 1931)

- As to the effect of various perpetuities rules upon thedbtrusts, generally, see Am. Jur. 2d, Perpetuities and
Restraints on Alienation.
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Il. Express, Technical, or Direct Titssin General
C. Requisite Elements of Trust
1. In General

Topic SummaryCorrelation TableReferences

§ 46. Disposition of trust property; present and unequivocal dispositiah Transfer of title and possession
of property

West's Key Number Digest

West's Key Number Digestrusts 31

Forms

Transfers of Personal Propaétyrorms.17A Am. Jur. Legal Forms 2d, Trusts 88 251:18 to 251:32

Conveyances dReal Property Forms.17A Am. Jur. Legal Forms 2d, Trusts 88 251:33 to 251:38

Model Codes and Restatements

Restatement Third, Trusts 88§, 16

Transfer of title to a trustee for the benefit of the trust of an idallf res is the event that brings a trust
into existencefN1] and bdore property can be said to be held in trust by a trustee, the trustee must have lega
title.[ENZ] Thus, in order to create a valid trust, there must be an actual conveyance or transfer of
property,ENJ] as the trust must be funded by an assignment of property from the settlor to the ENdjee.[
Accordingly, in order to create an enforceable trust, it is necessary that the donor or creator should part with |
or her interest in the property to the truste@byactual conveyance or transfer, and, where the creator has legal
title, that such title should pass to the trustedd] With respect to an inter vivos trust, a settlor must convey
the legal title to the trust res to the trustee so that the trustee may hold the property for the benefit of the cest
gue trust EN6] However, an owner may create a trust of his or her property for the bafreetitird person
without a change of possession of such prop&fW/] That is, it is not required that the physical control of real
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property be relinquished in order to transfer an interest in it in trust to a third palygnd the actual transfer
or delivery of the trust res is not a requisite to a declaration of ENSJ.|

Observation: Once the settlor has created a trust he or she is no longer the owner of the trust property an
has only such abilityo deal with it as is expressly reserved to him or her in the trust instruRih [

No trust can arise while the grantor retains both the full equitable interest and legal title in the trust proper
and therefore, when real property is placed into a trust, a change in the title of that property must be
effected.EN11] For a transfer of real property to a trust to be real, valid, andlumsony, the party transferring
the property must effectuate a completed inter vivos transfer by a conveyance that both divests him or her of
ownership in the property, and also, at the time of the conveyance, is made with the proper donative
intent.[EN12|

If the owner of property declares him or herself trustee of thyegpty, a trust may be created without a
transfer of title to the propert{aN13 Accordingly, where the settlor and the trustee are the same person, no
transfer of legal title is required, since the trustee already holds legaFhtel[However, the important
guestion in such cases is whether an equitable interest has been divested to the beneficiary by e gttlor.|
If such a transfer of an equitable interest is made, the separation of equitalelgamutérests required to
support a trust is present, and the settiostee holds legal title to the trust property subject to the okt
Clearly the settlotrustee's words or acts must denote that he or she is merely the legal title holder of the trust
res and the equitable interest must lie with anothiRir[7]

A declaration by the trustors that they hold property in trust fohanag sufficient to transfer real property
to a trust, and there is no requirement that the settlor/trustee execute a separate writing conveying the propel
to the trust/EN1g

Observation: Where the present transfer of legal title to property is required, it is because common sense
and logic dictate that the requiremeats valid trust cannot be fulfilled without it. Before property can be said
to be held in trust by a trustee, the trustee must have legal title. Without legal title the trustee holds nothing in
trust. Furthermore, the backbone of trust law is the cordeggparate ownership of equitable and legal
interests. Ordinarily, transfer of legal title to the trust property to a trustee accomplishes the separation of leg:
and equitable interestBIl19

A trust agreement may precede the transfer of title, as well as occur at the time of the &biler.|

CUMULATIVE SUPPLEMENT

Cases:

For a trust to exist under Ohio law, legal title of res mushédiately pass to trustda.re Kuchta, 434 B.R.
837 (Bankr. N.D. Ohio 2010)

[END OF SUPPLEMENT]

[EN1] Brevard County v. Ramsey, 658 So. 2d 1190 (Fla. Dist. Ct. App. 5th Dist..1995)

[EN2] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1996)

[EN3] Brevard County v. Ramsey, 658 So. 2d 1190 (Fla. Dist. Ct. App. 5th Dist.; M@Sprmick v. Brevig,
1999 MT 86, 294 Mont. 144, 980 P.2d 603 (1999)
- When the settlor does not declare him or herself trustee of the res, a gift in trust fails absent Eafpadey.
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Keefe v. Altomare, 38 Mass. App. Ct. 308, 647 N.E.2d 722 (1995)

[EN4] Hieber v. Uptown Nat. Bank of Chicago, 199 Ill. App. 3d 542, 145 lll. Dec. 638, 557 N.E.2d 408, 13
U.C.C. Rep. Sen2d 438 (1st Dist. 1990)

[EN5] Russell v. Wachovia Banki.A., 353 S.C. 208, 578 S.E.2d 329 (20(2ating North Carolina law).

[EN6] Hatch v. Lallo, 2002hio-1376, 2002 WL 46286€0hio Ct. App. 9th Dist. Summit County 2002).

- A trustor's holographic instrument creating an inter vivos trust was insufficient to serve as an instrument of
conveyance, for purposestbe requirement that there must be a transfer of property in order to create an inter
vivos trust.CateSchweyen v. Cate, 303 Mont. 232, 15 P.3d 467 (2000)

- A trust instrument and the attached documents unambiguously effected the settlaite indesfer titled

assets to an inter vivos trust, and thus, the trust included such titled assets, even if the settlor did not formally
transfer title of those assets to the trust, considering that one attached document stated that the settlor "does
hereby sell, transfer, and convey unto" the settlor as trustee the titled assets, indicating a present intent to do
and another attached document listed particularly the titled assets and identified the date of the trust's execut
as the date of transfef those assets to the trust. Samuel v. King, 335 Or. 443, 186 Or. App. 684, 64 P.3d 120t
(2003), review denied®35 Or. 443, 70 P.3d 893 (2003)

- An assignment of assets executed by a settlor in conjunction with an inter vivos trust wesnstdficansfer
furniture and appliances to the trust, although she retained possession of the items, as possession was not
inconsistent with an intent to pass legal title to the trustees. Estate of Washburn, 158 N.C. App. 457, 581
S.E.2d 18, 50 U.C.C. Rep. Serv. 2d 1190 (2003)

[EN7] Matter of Estate of Binder, 386 N.W.2d 910 (N.D. 1986)

[FN8] Golleher v. Horton, 148 Ariz. 537, 715 P.2d 1225 (Ct. App. Div. 1 1985)

[EN9] § 24

[EN10] Banks v. Means, 2002 UT 652 P.3d 1190 (Utah 2002)

[FEN11] Austin v. City of Alexandria, 265 Va. 89, 574 S.E.2d 289 (2003)

[FN12] Pezzav. Pezza, 690 A.2d 345 (R.I. 1997)

[EN13] Sutter v. Stter, 345 Ark. 12, 43 S.W.3d 736 (200Byevard County v. Ramsey, 658 So. 2d 1190 (Fla.
Dist. Ct. App. 5th Dist. 19955amuel v. King, 335 Or. 443, 186 Or. App. 684, 64 P.3d 1206 (2003), review
denied 335 Or. 443, 70 P.3d 893 (2003)

- A valid trust may be created by a declaration of the settlor/owner that real estate or life insurance is held in
trust, even without a transfer of the deed or reference to whether the named beneficiary of the policy has
changedTaliaferro v. Talaferro, 260 Kan. 573, 921 P.2d 803 (1996)

- When trust property includes stock, the settlor may make him or herself trustee of the shares for another by
oral or written declaration of the trust, without delivery of any document to the beneficiaryngeabrathe
corporation stock recordslatch v. Lallo, 20020hio-1376, 2002 WL 46286@0hio Ct. App. 9th Dist. Summit
County 2002).
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[FN14] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1986&jch v. Lallo, 2002hio-1376, 2002 WL
462862(0Ohio Ct. App. 9th Dist. Summit County 2002).

[EN15] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 80396)

[FN16] Taliaferro v. Taliaferro, 260 Kan. 57921 P.2d 803 (1996)

[EN17] Hatch v. Lallo, 20020hio-1376, 2002 WL 4628620hio Ct. App. 9th Dist. Summit County 2002).

[FN18] In re Estate of Powell, 83 Cal. App. 4th 1434, 100 Cal. Rptr. 2d 501 (3d Dist. 2000)

[FN19] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1996)

[FN20] Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d 329 (261@8hg North Carolina law).
- The property interest funding a trust need not be transferred contemporaneously sighitigeof the trust
instrumentUniform Trust Code 8§ 4QXComment.
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West's Key Number Digestyusts 22

Forms

Acceptance of trust by trustee/C Am. Jur. Legal Forms 2d, Trusts § 251:366

Acceptance by truste&7C Am. Jur Legal Forms 2d, Trusts 8§ 251:580

Replyd Delivery and acceptance not necessary to creation of 22ugtm. Jur. Pleading and Practice Forms, Trusts
8§ 30

Model Codes and Restatements

Restatement Third, Trusts 8§ 16

While a changef actual physical possession of the trust res is ordinarily not required in order to create a
valid trust,FEN1] delivery of the trust instrument to the trustee is requiFdd] This delivery requirement,
however, does not mean that the trust instrument must be physically handed to the trustee in order to create
valid trust.FEN3] Rather, "delivery” in this context means the manifestation of intention that the instrument in
guestion shall have operative efffleN4] It relates to expression of the idea that the document hasise @
change in legal relations at onéeN[5] Thus, there may be sidfent delivery when the instrument is given to a
third party for delivery to the trusteEN6]

It has been stated that the actual transfer, or delivery, of the instrument of trust is not a requisite to a
declaration of trustfN7] The effectiveness of a trust does not depend upon the settlor making a delivery to
anyone of the trust when the settlor declares that he or she will hold thetypioprust.[FN8] Further, manual
delivery is unnecessary where thastee has accepted in writing the terms and provisions of the
document N9

Practice Guide: When it comes to trust agreements, there is a legal presumption in favor of
delivery.[FN1J However, the presumption of delivery arising when a deed is in the possession of the grantee
did not apply to a deed conveying property to a land trust that was never delivered to the trustee, but was in t
possession of a beneficiary of the trust at the time of the grantor's Bé#itt.[

Acceptance by a trustee of the trust is ordinarily not necessary to its existence and #alitifys[nce if
such person declines the trust, a court will appoint a trustee to fill the office that the person dedéliges.|
However, where a donor intends to employ a gift as a particular mode of creating a trust, rather than merely t
declare a trust without receiving any consadiem, delivery, acceptance, and other formal requisites of a gift
are as essential as in any other case of a technicatifd] Similarly, where a trustor intends to create a trust
by a technical conveyance or transfer to the trustee, delivery, acceptance, and other formal requisites are as
applicable as in otherses of conveyance or transfEN[LY

[EN1] § 45

[EN2] Carpenter v. U.S., 4 Cl. Ct. 705 (1984)
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II. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
1. In General

Topic SummaryCorrelation TableReferences

8 48. Notice of trust, and acceptance by, beneficiary
West's Key Number Digest

West's Key Number Digestyusts 19.1, 20, 38, 39

Forms

Acceptance of trust by beneficiady/C Am. Jur. Legal Forms 2d, Trusts § 251:622

Model Codes and Restatements

Restatement Third, Trusts § 14

There is no principle of general application that knowledge or consent of the beneficiary at the time a trust
created is necessary to the validity of a declaration of tifd&t][Nor is an acceptance of or assent to the trust
by the beneficiary necessary to the creation and validityeofrust.FN2]

[FN1] Bongaards v. Millen, 55 Mass. App. Ct. 51, 768 N.E.2d 1107 (2082w granted437 Mass. 1110

776 N.E.2d 453 (200nd aff'd on other ground$40 Mass. 10, 793 N.E.2d 335 (2003)

- As to the existence of a valid, definitely ascertainable beneficiary or beneficiaries as required for the creatio
of a trust, generally, see 88 to 55.

- As to beneficiaries, generally, s@® 240 et seq.

[EN2] Morsman v. Commissioner of Internal Revenue, 90 F.2d 18, 113 A.L.R. 441 (C.C.A. 8th Cir. 1937)
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II. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
2. Parties to Trust

Topic SummaryCorrelation TableReferences

8§ 49. Trustor or settlor
West's Key Number Digest

Wests Key Number Digesirusts 121.1 122

Forms

Answe® Defens@ Trustor incompetent to make trugd Am. Jur. Pleading and Practice Forms, Trusts § 27

Model Codes and Restatements

Restatement Third, Trustsl§

A valid trust requires a trustor or settléifN1] The settlor mat be competerfN2] or, stated variously, the
settlor must have theapacity to create a trudtlN3] That is, a valid trust can be createdy where the trustor
or settlor has the legal competence to make a contract and to make a disposition of the legal title to the
property.FN4] Unless the grantor is free from disability to establish a trust, the attempt is void or
voidable.EN5]

A person lacking capacity to make an ordinary transfer of property has no capacity to create an inter vivos

trust.[EN6]

Practice Guide: Mental capacity of a maker of a trust is presumed and the burden rests ontés¢éacs to
prove incapacity by a preponderance of the evider&][
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Additionally, for a settlor to have the power to create a trust, he or she must own a transferable property
interest or have a power of disposition over such property interest, or the settlor must have the means of
contracting with an owner or holder sdich a powerfgN§]

CUMULATIVE SUPPLEMENT

Cases:

With regard to thenental capacity necessary to execute a trust, mental incapacity is not always permanent
and a person may have lucid moments or intervals when that person possesses the necessary capacity to cc
property.Kibbee v. First Interstate Bank, 2010 W% 3, 242 P.3d 973 (Wyo. 2010)

[END OF SUPPLEMENT]

[EN1] McLemore v. McLemore, 675 So. 2d 202 (Fla. Dist. Ct. App. 1st Dist. 1996)

[EN2] Hoyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct. App. Div. 2 19BfAtter of Estate of Stokes, 1987

OK 119, 747 P.2d 300 (Okla. 1987)

- If an individual is not legally competent, a trust established by a legal gonandcluding a parent, using the
individual's assets can be treated as having been established by the individual, since the individual could not
establish the trust without the help of a third pantylliams for and on Behalf of Squier v. Kandagpt. of

Social and Rehabilitation Services, 258 Kan. 161, 899 P.2d 452 (1995)

- The capacity required to create, amend, revoke, or add property to a revocable trust, or to direct the actions
the trustee of a revocable trust, is the same as thateddqaimake a willUniform Trust Code 8§ 6Q1

[EN3] Uniform Trust Code 8 43a)(1).

[FN4] Reid v. Barry, 93 Fla849, 112 So. 846 (192 /&inney v. Robinson, 30 Haw. 246, 1927 WL 3288

(1927) SchumanfHeink v. Folsom, 328 Ill. 321, 159 N.E. 250, 58 A.L.R. 485 (1927)

- In order to have the mental capacity required to execute a trust and lifnicswontract which funds the

trust, the settlor must have the mental capacity to understand or comprehend the subject of the contract, its
nature, and its probable consequenbtegcaulay v. Wachovia Bank of South Carolina, N.A., 351 S.C. 287, 569
S.E.2d 371 (Ct. App. 2002)

[EN5] Lourdes College of Sybnia, Ohio v. Bishop, 94 Ohio Misc. 2d 51, 703 N.E.2d 362 (C.P. 1997)

[EN6] Hilbert v. Benson, 917 P.2d 1152 (Wyo. 1996)

[FN7] Rose v. Dunn, 284 Ark. 42, 679 S.W.2d 180 (1984)

[EN8] Jewish Community Ass'n of Casper v. Community First Nat. Bank, 6 P.3d 1264 (Wyo. 2000)
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§ 50. Trustor or settlord Settlor as trustee or beneficiary

West's Key Number Diges

West's Key Number Digestyuss 121.1 122

Forms

Trusts for benefit of trustol.7B Am. Jur. Legal Forms 2d, Trusts §§ 251:87 to 251:97

Complaint, petition, or declaratiénFor declaratory judgmedtTo establiskexistence of testamentary trésall
trustees as the sole beneficiaries of the tA#sAm. Jur. Pleading and Practice Forms, Trusts § 10

It is permissible for the settlor to act also as the trusid][A trust instrument creates a valid trust, even
though the same individual is both the settlor and trustee evthelinstrument names several of the settlor's
relatives as beneficiaries, and there is no indication that the settlor reserves a substantial interest or unbridle
control over the management of the trust assets that is not for the benefit of the gurpoefeciariesfN2]
Furthermore, a trust is not invalidated meretgduse the trustor names him or herself as a beneficiary during
his or her life. EN3] However, no valid trust is established where the powers retained by the settlor amount, in
cumulative effect, to ownership of the trust estate, with such control over the administrative functions of the
trustee as to make of the settlorgfifect, the settlor's representative, or where, despite naming a beneficiary, tht
settlor reserves a substantial interest or unbridled control over management of the operations that is not for tl
benefit of the purported beneficiarfy4]
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Restatement Third, Trusts 88 ®il39

The rule has been followed that for a valid trust, there must be a tridt#eglthough occupancy of the
position by a designated person is not esseritid?] The mere designation of a party as "trustee” does not
create a trustyN3] Furthermore, it has been stated that a valid trust is created notwithstanding the failure to
designate a truste€f4] In this regard, a trust will not fail for the want of a trustelj] insofar as a court of
equity will appoint a trustee where necessary or take measures to execute thethestwase effect its
accomplishmentN6] The trustee must be one wholds trust property and who is subject to the equitable
duties to deal with it for the benefit of anothEN[/] A trust in which there is no legally binding obligation on a
trustee is a trust in name only and more in the nature of an absolute estate or fee simple grant off&perty.[
Furthermore, if the trustee is not given affirmative powers and duties, the trust is "passive" avitdrihe
legal title vested not in the trustee named, but in the benefici&ie®;fuch a trust is invalidgN10

The trustee must be cqmatent,EN11] but the fact that the person nominated as trustee menctpetent
or disqualified, or may refuse to accept the trust or to continue in office, does not affect the validity of the trus
since the court in such case will appoint a trust®é&LY]

Observation: The settlor and trustee may be the same pefddh3y However, one cannot at the same
instant be both the sole trustee and the sole beneficiary of the samENrL4tdIthough a settlor can designate
him or herself as both sole trustee and one of the thestficiaries fN15

[EN1] Yardley v. Yardley, 137 lll. App. 3d 747, 92 lll. Dec. 142, 484 N.E.2d 873 (2d Dist. 1R8pombut
Myint Buddhist Center v. State Bd. of Equalization, 728 S.W.2d 327 (Tenn. Ct. App. 1986)

- For there to be a valid inter vivos trust, there must be a trid¢egon v. Wimsatt, 791 S.W.2d 823 (Mo. Ct.
App. S.D. 1990)

[ENZ2] In re Crawford's Estate, 148 lowa 60, 126 N.W. 774 (19i&mingof trustee without legal existence);
Dunn v. Second Nat. Bank, 131 Tex. 198, 113 S.W.2d 165, 115 A.L.R. 730 (Comm'n App. 1938)

[EN3] § 65

[EN4] In re Bisbee, 157 Ariz. 31, 754 P.2d 1135 (1988)

[EN5] In re V-1-D, Inc., 198 F.2d 392 (7th Cir. 1952 re Hill's Will, 261 Wis. 290, 52 N.W.2d 867 (1952)
- The death of original trustees, without any provision in the instrument creating the trustdppdiment of
their successors, will not terminate or destroy a tMast v. Blackburn, 248 N.C. 231, 102 S.E.2d 812 (1958)

[FN6] § 217

[EN7] Cabaniss v. Cabaniss, 464 A.2d 87 (D.C. 1988psombuiMyint Buddhist Center v. State Bd. of
Equalization, 728 S.W.2d 327 (Tenn. Ct. App. 1986)

[FN8] McNeil v. McNeil, 798 A.2d 503 (Del. 2002)

[EN9] § 6.
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[EN10] § 40

[FN11] Hoyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct. App. Div. 2 198Atter of Estate of Stokes,
1987 OK 119, 747 P.2d 300 (Okla. 1987)
- As to qualifications of trustees, generally, 866207 et seq.

[FN12] § 217
[EN13] 8§ 49

[FN14] Uniform Trust Code 8§ 4qa)(5).

[EN15] Markham v. Fay, 74 F.3d 1347 (1st Cir. 19€8ating Massachusetts law).
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Restatement Third, Trusts 88 #B48

Among the essential elemerfits the creation of a valid express trust is a person for whose benefit the trust
property is heldfN1] d that is, a designate@&IN2] certan and identifiabldfN3] beneficiary or
beneficiariedEN4] to whom the trustee owes equitable duties to deal with the trust property dorieis
benefit.EN5|

For a trust to be valid, it is also requiredtttiee nature and quantity of the beneficiary's interests be
specified.EN6] Furthermore, the beneficiary must be vested with enforceable rik%.[

A person who has the capacity to take and hold the legal title to property has the capacity to be the
beneficiary of a trust of such propertNg|

A trust cannot be established for a beneficiary who the settlor knows to beFthd. [

Caution: Although a trust instrument may purport to name a beneficiary, if the settlor reserves a substanti
interest or unbridled control over megement of the operations that is not for the benefit of the purported
beneficiary, the settlor remains the owner of the property, and in such circumstances there is no
beneficiary.EN1J Consequently, the trust may be found to be illuséiy1]]

Observation: In order for there to be a finding of the existence of a valid trust, the trustee and the
beneficiary must be separate and distindtiest[FN12]

[EN1] In re Holmes, 117 B.R. 848 (Bankr. D. Md. 1990)

[EN2] Williams v. Wilson, 341 S.C. 136, 533 S.E.2d 593 (Ct. App. 2060y in part, rev'd in part on other
grourds, 349 S.C. 336, 563 S.E.2d 320 (2002)

[EN3] 8 53.

[EN4] In re Shervin, 112 B.R. 724 (Bankr. E.D. P89@) Newton v. Wimsatt, 791 S.W.2d 823 (Mo. Ct. App.
S.D. 1990)

- Deeds conveying a cemetery to named "trustees" and their successors and a will bequeathing $25,000 to a
unincorporated cemetery association did not identify a beneficiaryhasdsuch documents did not create a
trust. McAnally v. Friends of WCC, Inc., 113 S.W.3d 875 (Tex. App. Dallas 2003)

- As to beneficiaries, generally, s&8 240 et seq.

[EN5] Cabaniss v. Cabaniss, 464 A.2d 87 (D.C. 19R8psombutMyint Buddhist Center v. State Bd. of
Equalization,728 S.W.2d 327 (Tenn. Ct. App. 1986)

[EN6] Yardley v. Yardley, 137 Ill. App. 3d 747, 92 lll. Dec. 142, 484 N.E.2d 873 (2d Dist. 1985)

[EN7] Brooks v. Ramsey County Community Human Services Dept., 405 N.W.2d 432 (Minn. Ct. App. 1987)

[EN8] DPS Trust v. Sherman, 2002hio- 3846 (Ohio.App.11.Dist.Lake.Co., 2002)

[EN9] In re Estate of Stratton, 165 Vt. 7, 674 A.2d 1281 (1996)
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As a rule, in order for a trust to be valid, the beneficiary or beneficiaries must be sufficiently
identifiable,[FEN1] definite,[FN2] or ascertainabl&N3] so that the trust may be enforced, and a trust will fail
whenever the designation of the beneficiaries named in the trust instrument is too vague and ikdéfjnie.|
this regard, a trust is not created unless there is a beneficiary who is definitely ascertained at thedime of th
creation of the trusgN5] or definitely ascertainable within thenmed of the rule against perpetuitidaN6|
Furthermore, it is esseatito the creation and existence of a trust that a beneficiary be designated with
sufficient clarity and certainty to be capable of identification, although not necessarily byFdie.|
Additionally, in some jurisdictions it has been specifically provided by statute that a beneficiary must be
designated in the instrumentating the trust in a manner sufficient to objectively ascertain the identity of the
beneficiary, and that the beneficiary must be in being and ascertainable on the date of the settldfd&eath.[

A beneficiary designation is sufficient for a private trust if the identity of the beneficiary can be ascertainec
objectively,solely from the standards stated in the instrumeNE] A beneficiay is definite if the beneficiary
can be ascertained now or in the future, subject to any applicable rule against perpetites.[

The Uniform Trust Code authorizes two types of trusts without ascertainable beneficiaries, those being
trusts for general but noncharitable purposes, and trusts for a specific nonchariadsde piN11] Examples
of trusts for general noncharitable purposetuinhe a bequest of money to be distributed to such objects of
benevolence as the trustee might seleBtlZ] The most common example of a trust for a specific
noncharitable purpose is a trust for the care of a cemeteryENa]

[FN1] Hoyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct. App. Div. 2 1987)
- The designation of trust beneficiaries must clearly identify the particular entity, person, or class, the membe!
of which can enforce the truddcLemore v. McLemore, 675 So. 2d 202 (Fla. Dist. Ct. App. 1st Dist. 1996)

[FN2] Uniform Trust Code 8 433a)(3).

[EN3] Eychaner v. Gross, 202 Ill. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363 (2002)
- To create a trust, the beneficiary must be identified with certdituiybard v. Shankle, 138 S.W.3d 474 (Tex.
App. Fort Worth 2004)review denied, (Sept. 17, 2004).

[EN4] Salem Church df)nited Brethren in Christ in Baltimore County v. Numsen, 191 Md. 43,59 A.2d 757, 4
A.L.R.2d 117 (1948)

- Uncertainty in the designation of the beneficiary does not thereby pass title of the trust property to the truste
Keller v. Rogstad, 112aho 484, 733 P.2d 705 (1987)

- A trust instrument is ambiguous if its provisions, when taken together, evoke a question as to who the
beneficiaries ard.ehr v. Collier, 909 S.W.2d 717 (Mo. Ct. App. S.D. 1995)

- As to who may be beneficiariemnd as to the designation of beneficiaries, generall\§$&40 et seq.

[EN5] First Nat. Bank in Ord v. Schroeder, 222 Neb. 330, 383 N.W.2d 755 (1986)

[EN6] Donnkenny, Inc. v. Virginia Financial and Ins. Services, Inc., 739 F. Supp. 290 (W.D. Va. BigS0)

Nat. Bank in Ord v. Schroeder, 222 Neb. 330, 383 N.W.2d 755 (1986)

- As to the rule gainst perpetuities, generally, s&e. Jur. 2d, Perpetuities and Restraints on Alienation 88 5 et
S€Eq.

[EN7] First Nat. Bank in Ord v. Schroeder, 222 Neb. 330, 383 N.W.2d 755 (1986)
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[EN8] Succession of Stoneman, 490 So. 2d 333 (La. Ct. App. 1st Cir..1986)

[FN9] Succession of Fellman, 698 So. 2d 477 (La. Ct. App. 4th Cir. 1@®if)denied,704 So. 2d 1193 (La.
1997)and writ denied704 So. 2d 193 (La. 1997)

[FN10] Uniform Trust Code 8§ 4dB).

[EN11] Uniform Trust Code § 409

[FN12] Uniform Trust Code § 4QComment.

[FN13] Uniform Trust Code § 4QComment.
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Validity and construction of tist instrument which fails to designate respective interest of beneficiaries, 87
A.L.R.3d 925

The requisite of reasonable certainty is applicable to the designation of the nature and quantity of the
respective interests of beneficiaries in the trust @rypand incomefN1] However, the view has been taken
that a trust istrument is not uncertain even where the respective interests of the beneficiaries are not
stated,ENZ2] the presumption in such case being that their interests are E¢lBiM/here the beneficiaries of a
private trust are definite, the trust instrument's failure to designate the beneficiaries' respective interests
generally does not invalidate the trush4] Similarly, discretionary multibeneficiary trugtghose giving the
trustee discretion to apportion threome as he or she sees fit among the various benefiianesalso
ordinarily valid.[EN5]

Private multibeneficiary trusts under which the beneficiaries' respective interests are unstated, in that they
make no reference to the division of income among the beneficiaries, have been construed as requiring equa
payments to th beneficiariesgHN6] Sometimes this is predicated on a rule of lagureng such equality in the
absence of trust language permitting unequal treatr®®.In other cases, it is based on a presumption that
the beneficiaries' interests are equllf] Where the trustee is vested with discretion to apportion the income
among the beneficiaries, the trustee's exercise of his or her discretion is subject to review féiNGjuse.[
However, with regard to such trusts there is authority to the effect that the trustee is not reqliviee the
income equally among the respective beneficiafi®L[) as in fact, the trustee cannot exercise his or her
discretion in his or her own favor if the trustee is also a beneficiary, at least without court aggddval. [
However, if the trustee fails to act, the court will either divide the income equally among the
beneficiariedEN12 or will divide it among them according to the statute of distributiGinL[]

[FN1] Wagner v. Clauson, 399 Ill. 403, 78 N.E.2d 203, 3 A.L.R.2d 672 (1€8he v. Supreme Conclave of
Improved Order of Heptasophs, 106 Md. 54, 66 A. (A®D7)

[FN2] Loring v. Palmer, 118 U.S. 321, 6 S. Gb78, 30 L. Ed. 211 (1886Kinney v. Robinson, 30 Haw. 246,
1927 WL 3288 (1927)

[EN3] § 643

[EN4] Loring v. Palmer, 118 U.S. 321, 6 S. Ct. 1073, 30 L. Ed. 211 (1886)

- Where a deceased provided in a trust instrument that the sum in trust was to be divided as subsequently
directed in the trustor's will upon his death among a class of eight peoplecgigaiamed in the trust

instrument, and where the trustor never provided in the will for the apportionment of the interest among the
class members, the trust instrument was valid because it clearly named the beneficiaries, as the trust propert
would be avided equally among the members of the class living when the deceaseSathexbder v. Herbert

C. Coe Trust, 437 N.W.2d 178 (S.D. 1989)

[FN5] Armington v. Mever, 103 R.I. 211, 236 A.2d 450 (19&ice v. Morris, 541 S.W.2d 627 (Tex. Civ.
App. Corpus Christi 1976ywrit dismissed by agreeme (Nov. 2, 1977).

[EN6] Johnson v. Thornton, 264 S.C.2%214 S.E.2d 124, 87 A.L.R.3d 918 (1975)

[EN7] Johnsorv. Thornton, 264 S.C. 252, 214 S.E.2d 124, 87 A.L.R.3d 918 (1975)
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[ENS8] Loring v. Palmer, 118 U.S. 321, 6 S. Ct. 1073, 30 L. Ed. 211 (1886)

[EN9] In re Work Family Trust, 260 lowa 898, 151 N.W.2d 490 (1967)

[FN10] City of Portsmouth v. Shackford, 46 N.H. 423, 1866 WL 4758 (1866)

- A trust providing that the income go for the education of the descendants of the trustor for a period of 25 ye:
from the date of the adssion of the last will and testament for probate was valid, notwithstanding nothing in
the testator's plan mandated equality in distributions or defined the term "eduddatier’ of Estate of

Anderson, 541 So. 2d 423 (Miss. 1989)

[FN11] Armington v. Meyer, 103 R.I. 211, 236 A.2d 450 (1967)

[FN12] In re Work Family Trust, 260 lowa 898, 151 N.W.2d 4906(A¥In re Missett's Will, 136 N.Y.S.2d
923 (Sur. Ct. 1954)

[FN13] City of Portsmouth v. Shackford, 46 N.H. 423, 1866 WL 4758 (1866)
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West's Key Number Digestyusts 121.1,124

Ordinarily, it is not necessary to the creation of a trust that the cestui que trust be in existence at the time
its creation EN1] and in such instances, where the remaindermen are uncertain and unascertained, the title
abides in the truse until they have been ascertained2?] A present trust may be citea where the
beneficiary is an unborn chilédkN3] and generally, théact that beneficiaries of a trust may come into existence
precludes its termination before the time set for its termination by the terms of th&dist.|

[EN1] Senfour Inv. Co. v. King County, 66 Wash. 2d 67, 401 P.2d 319 (1965)

[EN2] Lincoln Joint Stock Land Bank of Lincoln, Neb. v. Mitchell, 239 lowa 995, 33 N.W.2d 388 (1948)

[FN3] Morsman v. Commissioner of Internal Revenue, 90 F.2d 18, 113 A.L.R. 441 (C.C.A. 8th Cir. 1937)

[EN4] 8§ 72
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Answe® Defensé Adopted children not contemplated by trus&t.Am. Jur. Pleading and Practice Forms,
Trusts 8§ 185

West's Key Number Digest

West's Key Number Digestyusts 121.1,124

A.L.R. Library

Adopted child as within class named in deed or inter vivos trust instrument, 37 A.L.R.5th 237

Forms

Complaint, petition, or declaratiénFor declaratory judgmeditWhether phrase "my children" inclusladopted
children.24 Am. Jur. Pleading and Practice Forms, Trusts § 182

Model Codes and Restatements

Restatement Third, Trusts 88,4%

Designation of beneficiaries as a class may satisfy the requirement for thencaea existence of trusts
that the designation of the beneficiaries be clear and ceditj.[n this regard, class trusts are exceptions to
the requirements under some statutes that a beneficiary must be in being and ascertainable on the date of th
creation of a trust; under such a law, a class trust has been alfamedmnember of the class was in being at
the time of the settlor's deathlN2] Furthermore, a class of persons has been said to be definite within the
meaning of the rule that the members of a definite class of persons can be the beneficiaries of a trust, if the
identity of all the individuals comprising its membershipsseatainablefN3]

Observation: Where a trustee in the trust instrumstates that distribution of his or her estate is to be made
among any person or persons from the following class, and thereafter lists the persons making up such class
beneficiaries are sufficiently definite for purposes of establishing a vadit tnuthis regard, no problem exists
with identity of beneficiaries for each member of the class is clearly identified by name. Rather, identity
problems arise only when the language of the trust is so nebulous in naming beneficiaries that the leneficiari
are unascertainable, and the trust, as a result, violates statutory restraint on the alienation of thebdidjperty.[

The class must be capable of reasonable delimit&idii[as, for example, a designation as beneficiaries
"brothers and sisters," "children," "issue," or "nephews and niceB&]'[

A designation of the beneficiaries by the term "heirs" or "heirs at law" is sufficiently certain, construing
such term to mean those who would take under thetstat descent and distributioBl| 7] and unless the trust
instrumentdiscloses a plain purpose to the contrary, the words "relatives” or "relations” may be similarly
construed ENS§] A trust for "friends" is, however, void for uncertaintN9
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An exception to the general rule that the law in force when a trust was executed governs the determinatio
of whether an adopted child is included within the meaning of a described class of the trust's beneficiaries is
when the maker of the instrument establishing the trust clearly expresses a differenthtéht.[

Under the Uniform Trust Code a power in a trustee to select a beneficiary from an indefinite class is
valid.[EN17]] If the power is not exercised within a reasonable time, the power fails and the property subject to
the power passes to the persons who would have taken the property had theopbeen monferredsN12|

[EN1] Clark v. Campbell, 82 N.H. 281, 133 A. 166, 45 A.L.R. 1433 (1926)

[EN2] Judy Trust for David Quinn v. U.S., 833 F.2d 563 (5th Cir. 1987)
- As to whetler beneficiaries take as a class or as individuals, generall§, ZE2

[EN3] Schroeder v. Herbert C. Coe Trust, 437 N.W.2d 178 (S.D. 1989)

[EN4] Schroeder v. Herbert C. Coe Trust, 437 N.W.2d 178 (S.D. 1989)

[EN5] Clark v. Campbell, 82 N.H. 281, 133 A. 166, 45 A.L.R. 1433 (1926)

[EN6] Clark v. Campbell, 82 N.H. 281, 133 A. 166, 45 A.L.R. 1433 (19@6) Dewey's Estate, 45 Utah 98,
143 P. 124 (1914)

- Terms such as child, children, grandchild, heirbaafy, issue, or heirs appearing in a trust has been held to
exclude an adopted child, absent a contrary intention within the instrumentigelThird Bank v. Crosley,

79 Ohio Misc. 2d 10, 669 N.E.2d 904 (C.P. 199%&dgment aff'd1997 WL 770159Ohio Ct. App. 1st Dist.
Hamilton County 1997).

[EN7] Cotton v. Cotton, 166 Tenn. 420, 61 S.W.2d 655, 88 A.L.R. 622 (1933)

[FN8] In re Lawrence's Estate, 104 N.H. 457, 189 A.2d 491, 5 A.L.R.3d 709 (1963)

[EN9] Clark v. Campbell, 82 N.H. 281, 133 A. 166, 45 A.L.R. 1433 (1926)

[EN10] Commerce Bank, N.A. v. Blasdel, 141 S.W.3d 434 (Mo. Ct. App. W.D. 2004)

[EN11] Uniform Trust Code § 4Q2).

[EN12] Uniform Trust Code § 4Q2).

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
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Restatement Third, Trusts §818

One of the main factors needed to establish a trust is a showing of an intent to creatéldtyost, ftated
otherwise, a trust is created only if the settlor indicates an intetatioreate the truseEN2] In fact, the question
whether the partieis their dealings have created a trust is one of fact to be determined largely by ascertaining
the intent of the partie&N3] The intent to create the trust must be cledd] and unequivocalgN5]
Furthermorethe settlor's intent must be to create a presently enforceable-txit. [

Observation: Despite the general requirement that there be an intent by the settlor to create a trust in orde
for an express trust to be valid, it has sometimes been said to be immaterial that the parties, at the time of
entering into the agreemilid not know that they were creating a trBst}] if, in fact, whatthey did had the
legal effect of creating a trugElN8] Thus, an exmss trust may arise even though the parties in their own minds
did not intend to create a trugtN9| In this regard, the view has been followed that an objective rather than a
subjective test is applied concerning the creation of a trust, and it is the manifestation of intention which
controls and not the actual intentioheve such differs from the manifestation of intentieN1(

[EN1] Deida v. Murphy, 271 1ll. App. 3d 296, 207 Ill. Dec. 616764.E.2d 1109 (5th Dist. 1995)

[EN2] Uniform Trust Code 8@2(a)(2).
- Ordinarily, an express trust does not arise unless the owner of property has shown an unequivocal intentior
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create a trusChapman Children's Trust v. Porter & Hedges, L.L.P., 32 S.W.3d 429 (Tex. App. Houston 14th
Dist. 2000)

[FN3] CaliforniazNevada Annual Conference of United Methodisiurch v. St. Luke's United Methodist
Church, 121 Cal. App. 4th 754, 17 Cal. Rptr. 3d 442 (5th Dist. 20&vigw filed, (Sept. 22, 2004).

[FN4] Hoyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct. App. Div. 2 198udtcession of Stoneman, 490
So. 2d 333 (La. Ct. App. 1st Cir. 1986)

[EN5] Smith v. Williams, 698 F.2d 611 (3d Cir. 198B)oyle v. Dickinson, 155 Ariz. 277, 746 P.2d 18 (Ct.
App. Div. 2 1987) Presbytery of BeaveButler of United Presbyterian Church in U.S. v. Middlesex
Presbyterian Church, 507 Pa. 255, 489 A.2d 1317 (1985)

- For the creation of a voluntary trust in relatiorreal property it is necessary that an instrument indicate with
reasonable certainty the trustor's intent to create the limustMarriage of Malquist, 234 Mont. 419, 763 P.2d

1116 (1988)

[EN6] Sundquist v. Sundquist, 639 P.2d 181 (Utah 1981)

- As to a present and unequivocal disposition of prgpas a prerequisite to the creation of a trust, generally,
see8 45

[FN7] Fulweiler v. Spruance, 43 Del. Ch. 196, 222 A.2d 555 (196&vero v. Holleger, 566 A.2d 8 (Del. Ch.
1989)

[EN8] Fulweiler v. Spruance, 43 Del. Ch. 196, 222 A.2d 555 (1966)

[EN9] McGhee v. Bank of America, 60 Cal. App. 3d 442, 131 Cal. Rptr. 482 (1st Dist..1976)

[FN10] McGhee v. Bank of America, 60 Cal. App. 3d 442, 131 Cal. Rptr. 482 (1st Dist..1976)
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Surette, J. D.
II. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
3. Intent to Create Trust

Topic SummaryCorrelation TableReferences

8 58. Manifestation of intent
West's Key Number Digest

West's Key Number Digestyusts 1

Forms

Complaint, petition, or declaratiénBy charitable corpratiord Seeking declaratory judgméntVhether gift
made by will was absolute or in trugd Am. Jur. Pleading and Practice Forms, Trusts § 8

Model Codes and Restatements

Restatement Third, Trusts §818

To create an gxess trust there must be not only an intent to create an expresa\ilhisiit also a
properEN2] manifestation of such intenEN3] In this regard, no particular form of words or conduct is
necessary for a amifestation of the intention to create a tr#stf] as such manifeation may be written or
spoken words or conduct indicating that the settlor intended to create &M&sahd all that is required is that
a manifest intention be found that another person shall have the benefit of the property in deig6}itin.|
should be noted that words of trusteeship are not necessarily conckisije.[

Caution: The intention to create a trust must be shown by more than an expression of intent to establish &
moral obligation. The probm is one of construction, but ordinarily words of desire, hope, or recommendation
that a devisee or legatee use the property given him or her for the benefit of another does not create a trust.
direction must be imperativé&N8]

It is not enough that the settlor secretly intends to create a trust, and no trusswilirdeiss there is an
outward expression of the settlor's intention at the time of the trust's purported crield@pRéther, the
manifestation of intent must be definite and particlH&dd 6 it must be made with reasonable

certainty.FN11]

Definition: In determining whether an expressed intention to create a trust is indicated with reasonable
certainty, as required for the establishment of a trust, it has been said that "reasonable certainty" means that
external manifestation which serves as the basis of the trust is sufficiently clear to indicate, by a reasonable
construction in light of all the facts surrounding the external manifestation, the necessary elements of the trus
The external manifestatianust also permit reasonable inferences as to the specifics necessary to implement
and administer the trustN17|
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A manifestation of intent to create a trust inter vivos at some time subsequent to the time of manifestation
does not create a trugtNl13]

Practice guide:Among the extrinsic circumstances and evidentiary factors pertinent to a determination of ¢
settlor's intention to createtraist are:
(1) the imperative, as distinguished from precatéfy 14 nature of the words used by the settlor to create a
trust;

(2) the definiteness of the trust property;

(3) the certainty of the identity of the trust beneficidFii[L5

(4) the relationship between and financial positions of the parties;

(5) the motives which may reasonably be supposed to have influenced trarsetthking the disposition; and

(6) whether the results reached in construing the transaction as a trust would be such as a person in the situz
of the settlor would naturally desire to produgéll§

[EN1] 8 57.

[EN2] DeMello v. Home Escrow, Inc., 4 Haw. App. 41, 659 P.2d 759 (1983)

[EN3] Stern v. J. Nichols Produce Co., Inc., 486 A.2d 84 (D.C. 1®32Mello v. Home Escrow, Inc., 4 Haw.
App. 41, 659 P.2d 759 (1983)

- Although life insurance proceeds are appropriatd prgperty, the settlor must manifest the intention to
create a trust from the proceeds of the politybbard v. Shankle, 138 S.W.3d 474 (Tex. App. Fort Worth
2004) review denied, (Sept. 17, 2004).

[EN4] Matter of Estate of Bolinger, 284 Mont. 114, 943 P.2d 981 (1%Rahference of African Uon First
Colored Methodist Protestant Church v. Shell, 659 A.2d 77 (Pa. Commw. Ct. 1995)
- As to use of express or particular words or phrases to create trugttSee

[EN5] Conference of African Union First Colored Methodist Protestant Church v. Shell, 659 A.2d 77 (Pa.
Commw. Ct. 1995)

[EN6] Odum v. Henry, 254 Ga. 739, 334 S.E.2d 304 (1985)

[FN7] Matter of Estate of Bolinger, 284 Mont. 114, 943 P.2d 989719
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[EN8] Walton v. City of Red Bluff, 2 Cal. App. 4thl7, 3 Cal. Rptr. 2d 275 (3d Dist. 1991)

[EN9] Eychaner vGross, 202 Ill. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363.(2002)

[FN10] DeMello v. Home Escrow, Inc., 4 Haw. App. 41, 659 P.2d 759 (1983)

[FN11] Matter of Estate of Binder, 386 N.W.2d 910 (N.D. 1986)
- A voluntary trust can only be created by words or acts of the trustors which indicate with reasonable certaint
an intention on the parf the trustor to create a tru$forin v. Mapston, 217 Mont. 403, 705 P.2d 118 (1985)

[FN12] Matter of Estate of Binder, 386 N.W.2d 910 (N.D. 1986)

[EN13] Tierce v. Macedonia United Methodist Church of Northport, 519 So. 2d 451 (Ala..1987)
- As to a present and unequivocal disposition of property as a prerequisite to the creation of a trust, generally
see§ 45

[EN14] As to inferences of intent to creatérast from precatory words, generally, $&£é9

[FN15] Cabaniss v. Cabaniss, 464 A.2d 87 (D.C. 1983)

[EN16] In re Estate of Tuthill, 754 A.2d 272 (D.C. 2000)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS § 58

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 59

American Jusprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C
Surette, J. D.

Il. Express, Technical, or Direct Trusts; in General
C. Requidie Elements of Trust
3. Intent to Create Trust

Topic SummaryCorrelation TableReferences



http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#8I2366e41ab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1992015748&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0003484&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#9I2366e41bb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002629035&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#10I2366e41cb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1983110481&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#11I2366e41db4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1986124999&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985143878&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#12I2366e41eb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1986124999&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#13I2366e41fb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988016080&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000735&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURTRUSTSs45&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#14I2366e421b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURTRUSTSs79&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#15I2366e423b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1983138026&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=64&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#16I2366e424b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2000306371&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519911
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSSUM&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519912
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSCOR&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519912
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSREFIIC&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519912

§ 59. Manifestation of inten® Manifestation of intent by inference
West's Key Number Digest

West's Key Number Digestyusts 1

A.L.R. Library

Implication of gift in inter vivos trust instrument, 11 A.L.R.2d 681

Ordinarily an intention to create a trust may be manifested by inference from those things wistdr a t
has said or done, from the nature of a transaction, or from the circumstances surrounding creation of the
purported trustfN1] That is, when the language of the parties fails to clearly indicate their intention to create
an express trust, such intention may be ascertained by other objective manifestations stightex#t the facts
and circumstances surrounding the transactions and the relationship of the [padjéh intent to create a
trust can be inferred from the nature of property transactions, the circumstances surrounding the holding of a
transfer of property, the particular documents or language employed, and thet cdnidegarties, although
the inference of an intent to create a trust must come from clear, explicit, definite, unequivocal, and
unambiguous language or conduel3] It has been observed that an inference of intent to create a trust must
result from circumstances which show beyond reasonable doubt that a trust waslitddrelereatedcN4]

[FN1] Shumway v. Shumway, 141 Kan. 835, 44 P.2d 247 (193Bhbrecht v. Lee, 264 Mich. 56, 248W.
490 (1933)Platt v. Huegel, 326 Mo. 776, 32 S.W.2d 605 (1930)

[EN2] Eckell v. Borbidge, 114 B.R. 63 (E.D. Pa. 1990)

[FN3] In re Fairfield Pagosa, Inc., 97 F.3d 247 (8th Cir. 148&iting Colorado law).

[EN4] Sindlinger v. Department of Financial Institutions of Indiana, 210 Ind. 83, 199 N.E. 715, 105 A.L.R. 501
(1936)

- Where there is no language in the applicable instrument from which an intenttéoecreay trust at the time

of its execution could be inferred, and the only expression of intent is to extend the life of an existing trust, the
requirement of an intent to create a trust is not 8tetling v. Taylor, 1 N.C. App. 287, 161 S.EZ¥4 (1968)
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a. In General
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§ 60. Generally
West's Key Number Digest

West's Key Number Digestyusts 17(1)to 29

Forms

Complaint, petition, or declaratiénAllegationd Creation of express trustBy declaration24 Am. Jur. Pleading
and Practice Forms, Trusts § 19

Model Codes and Restatements

Restatement Third, Trusts 88, PDto 24

A valid, enforceable trust can be created orally, without a writing, in the absence of specific statutory
provisions to the contrarysN1] such as provisions of a statute like the Statute of Frauds or Statute of
Wills.[ENZ] In some jurisdictions, however, no oral trusts are allowed and a writing is redeiN8dThus, for
example, the rule has been stated as being that an express trust cannot be proved by parol evidence, but mt
manifestecand proved by some writingsN4] signed by the party declaring thedt;[EN5] or that an express
trust can never be implied or arise byeogtion of law and can be proved only by some instrument in
writing,[EN6] signed by the party enabled by law to declare the tRIMT][

A valid testamentary trust can be created only where the purported will attempting to create it is within the
statute of wills.EN§] In addition, where the owner of property purports to create a trust inter vivos but no
interest passes to the beneficiary before the death of the settlor, the intended trust is testameniariem cha
and is invalid unless there is compliance with the statute relating to WNB.However, the creation of a
revocable trust is not a testamentary act and need not conform to the requirements of thelaanstabute of

wills.[EN1Q
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[EN1] Cabaniss v. Cabaniss, 464 A.2d 87 (D.C. 1983)

- An express trust may be created orally or in writing.e Marcus Trusts, 2 A.D.3d 640, 769 N.Y.S.2d 56

(App. Div. 2d Dep't 2003)

- Except as mguired by a statute other than the Uniform Trust Code, a trust need not be evidenced by a trust
instrument, but the creation of an oral trust and its terms may be established only by clear and convincing
evidenceUniform Trust Code § 4Q7

- As to irtent to create a trust as a basic requirement for creation of a valid trig#, Séet seq.

[EN2] Huff v. Byers, 209 Ky. 375, 272 S.W. 897 (1925)

[FN3] Welch v. Cooper, 11 Ark. App. 263, 670 S.W.2d 454 (198dlis v. Lollis, 291 S.C. 525, 354 S.E.2d
559 (1987)

[EN4] Lollis v. Lollis, 291 S.C. 525, 354 S.E.2d 559 (1987)

[EN5] 8 63

[EN6] Welch v. Cooper, 11 Ark. App. 263, 670 S.W.2d 454 (1984)
- An "express trust” shall be created or declared in writitayes v. Clark, 242 Ga. App. 411, 530 S.E38d

(2000)
- As to trusts by operation of law, generally, §8e128 et seq.

[EN7] 8 63

[EN8] Atwoodv. Rhode Island Hospital Trust Co., 275 F. 513, 24 A.L.R. 156 (C.C.A. 1st Cir.; ID2h)er v.
Hartford-Connecticut Trust Co., 110 Conn. 22, 147 A. 139, 73 A.L.R. 201 (1929)

[EN9] Warner v. Burlington Federal Sav. & Loan Ass'n, 114 Vt. 463, 49 A.2d 93, 168 A.L.R. 1265.(1946)

[EN10] Bezzini v. Department of Social Services, 49 Conn. App. 432, 715 A.2(1998)
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a. In General
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8§ 61. Trusts in real property, generally
West's Key Number Digest

West's Key Number Digestrusts 17(3), 20
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Practice Forms, Trusts § 25

Model Codes and Restatements

Restatement Third, Trusts 88,22

Generally a trust involving real estate must be in writilgJ] and an oral trust in real property is
ordinarily void or unenforceabl€&N2] It has been said that an express trust must pass statute of frauds muster
and some memorandum manifesting and proving the trust must exist to create an expréds3jrust.[

Observation: Most states have enacted statutory provisions like section 7 of the English Statute of Frauds
specifically requiring avriting for the inter vivos creation of enforceable trusts of interests in land. In some of
the remaining states, statutory provisions requiring a writing for certain contracts or conveyances affecting lat
have been held applicable to the creation otdrasinterests in land; some stateurt decisions have treated
section 7 of the Statute of Frauds as part of the commorFHiav. [

Judicial decisions in several jurisdictions that have no express counterpart of section 7 of the English Stat
of Frauds allow enforceable inter vivos trusts of land to be declared or dogatedsfer without need of a
writing.[EN5] Under the common law arxpress parol trust in land was valid and provable without a
writing.[EN6] In some jurisdictions an express parol trust in land is within the statute of fieds.[

Despite the conclusions of some courts that oral trusts in real property may validly be created, the view he
also been followed in some instances that while an oral trust in land is not invalid, it is nonetheless
unenforceablefN8]

Although real property absolutely conveyed generally cannotdersto be subject to an express trust
created by parol agreement, exceptions to this rule have been recognized where injustice, sufficient to raise :
equitable trust, would otherwise resHtN9] Further, the doctrine of equitable estoppel may be employed to
enforce an oral trust in land where the beneficiary has irrewchbhged his or her position in reliance upon
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the trust.EN10 Howeve, except in cases of fraud, mistake, or undue influence, a parol trust, to arise by reaso
of a contract or agreement of the parties thereto, will not be set up or engrafted in favor of a grantor upon a
written deed conveying to the grantee absolute athel giving a clear indication on the face of the instrument
that such title was intended to paBsi[L]]

The statute of frauds does not require that delivery of a deed or conveyance of property be made subseqt
to a declaration of trust in order for the trust to be effectiLY]

[EN1] In re Estates of Gates, 876 So. 2d 1059 (Miss. Ct. App. 2BGdder of Catanio, 306 N.J. Super. 439,

703 A.2d 988 (App. Div. 1997)

- Under Coloraddaw, trust conveying title to real estate, unless created by act or operation of law, must be in
writing and signed by grantdn re Fairfield Pagosa, Inc., 97 F.3d 247 (8th Cir. 1996)

- As to who must sign the writing, generally, 63

[FN2] In re Estate of Pearce, 481 So. 2d 69 (Fiat.[Tt. App. 4th Dist. 1985)

[EN3] Tartaglia v. Hodgesl.29 N.M. 497, 2000NMCA-080, 10 P.3d 176 (Ct. App. 2000)

[FN4] Restatement Third, Trusts §,ZD0mment a.

[FN5] Restatement Third, Trusts §,Z2D0mment a.

[EN6] Rogers v. Greer, 70 Ariz. 264, 219 P.2d 760 (1950)

[EN7] Hall v. World Sav. and Loan Ass'n, 189 Ariz. 495, 943 P.2d 855 (Ct. App. Div. 1.1997)

[FN8] Perkins v. Hilton, 329 Mass. 291, 107 N.E.2d 822, 33 A.L.R.2d 1281 ({S%a®#)ng that oral express
trust in land is not mere nullity, but is unenforceable because of the lack of wigingison v. Henry N. @rk
Co., 316 Mass. 118, 55 N.E.2d 10, 154 A.L.R. 380 (1944)

[FN9] Schmaling v. Schmaling, 48 Conn. App. 1, 707 A.2d 339 (1998)

[EN10] Byrne v. Laura, 52 Cal. App. 4th 1054, 60 Cal. Rptr. 2d 908 (1st Dist..1997)

[EN11] Burton v. Burton, 123 N.C. App. 153, 472 S.E.2d 339 (1996)

[FN12] Tretola v. Tretola, 61 Mass. App. Ct. 518, 811 N.E.2d 1037 (20€view denied442 Mass. 1109, 815
N.E.2d 1085 (2004)
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Il. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
4. Necessity of Writing; Conformance to Statutes of Wills and Frauds
a. In General

Topic SummaryCorrelation TableReferences

§ 62. Trusts in personal property, generally
West's Key Number Digest

West's Key Number Digestrusts 17(2), 20

Model Codes and Restatements

Restatement Third, Trusts 88,2

While statutory provisions have sometimes required express trusts in personalty to be created by a writing
order to be validEN1] statutes of frauds in some jurisdictions have not contained any provision expressly
requiring trusts in personal property to be in writig@lP] Accordingly, an express trust may be oral, but only
if real propertyis not involved.EN3] A valid trust in personalty may be created legd, may rest entirely in
parol, or may be partially in writing and partially in pareN{4] provided the words employed are sufficient to
create a trustN5] A trust in a realestate mortgage is a trust in personalty and within the rule authorizing the
creation of such trusts orall£N6]|

Observation: In a few states, statutes require a writing for the creation of enforceable inter vivos trusts of
personal propertygN7]

If the corpus of a purported trust estate consists both of real and personal property, an expred¢ssoral trus
ineffective to impose a trust on eith&\g]

It has been saidhait a parol trust cannot be found in the absence of an agreéiént.|

Practice Guide: An express parol trust in personal property will be enforced if it is validly
establishedEN1d A clear oral declaration that a trust is being created is needed for an express oral trust of

personal propertygN11]]
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Il. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
4. Necessity of Writing; Conformance to Statutes of Wills and Frauds
a. In General

Topic SummaryCorrelation TableReferences

§ 63. Signing and execution
West's Key Number Digest

West's Key Number Digestyusts 20to 22

Model Codes and Restatements

Restatement Third, Trusts 88,23

Where a writing is required for the creation of a valid trist]] it has been said that, to be enforceable
against objections, a trust in real property must be created by a writing signed by the settlor or his or her
agent,EN2] that is, by the party creating or declaring the trust, or by the party's attéiN8lyAlternately, the
rule has been stated as being that the writing must be signed, or subscribed, by the party dédhangyho
is by law enabled to declarEN5] the trust.

It is not required that the settlor sign a formal trust instrument in order to create a valENi&@)gturther,
insofar as the subscribing may be by the grantor, evther trust is created by a conveyance declaring the
trust,[EN7] in such case it is not requisite to the trust that the grantee sign the conveysBtagr are
witnesses requiredcEN9] The subscribing may bey the trustee where the trust is created by the trustee's
declaration when the trustee takes or while he or she holds legathtlé][

A trust does not require the formalities of witnesses, attestation, and notarization which safeguard a
testator's wishes for the disposition of his or her eskié.]]

Observation: When a trust is not required to be in writing, a grantor's failure toasigrst document does
not invalidate the trust, where all the essential elements of a trust, including a designated beneficiary, design:
trustee, clearly identifiable res, and delivery of the res by the grantor to the trustee with the intent of vesting
legal title in the trustee, are preseRh[L2]

A mark made by the sor of a trust, who could not write, was sufficient to meet the requirements for the
execution of trust documents, where the settlor's name was typewritten on the trust instrument, according to 1
notary public, the settlor told him that she had sighedrust instrument, and a witness testified that the settlor
made her mark on the documeRN[L3

[EN1] 8§ 61

[EN2] Sundquist v. Sundquist, 639 P.2d 181 (Utah 1981)

- A draft trug agreement involving real property prepared by an attorney did not create an express written trus
as the draft agreement was not signed, and was prepared over a month after the purported settling'edeaths.
Estates of Gates, 876 So. 2d 1Q8®ss. Ct. App. 2004)
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[EN3] In re Carriage House, Ind.20 B.R. 754 (Bankr. D. Vt. 1990pinion aff'd,146 B.R. 352 (D. Vt. 1992)
- As to declarations of trust as creating trusts, generall\§ 4&8e

[EN4] Lollis v. Lollis, 291 S.C. 525, 354 S.E.2d 559 (1987)

[EN5] Welch v. Cooper, 11 Ark. App. 263, 670 S.W.2d 454 (1984)

[ENG] § 64

[FN7] Holmes v. Holmes, 65 Wash. 572, 118 P. 733 (1911)

[EN8] Zubler v. Porter, 98 N.J.L. 444,120 A. 194, 27 A.L.R. 822 (N.J. Ct. Err. & App. 1BR&n v. Palmer,
270 Wis. 43, 70 N.W.2d 231, 51 A.L.R.2d 1000 (1955)

[EN9] Brevard County v. Ramsey, 658 So. 2d 1190 (Fla. DistA@. 5th Dist. 1995)

[EN10] Cashion v. Bank of Arizam 30 Ariz. 172, 245 P. 360 (1928&olmes v. Holmes, 65 Wash. 572, 118 P.
733 (1911)

[EN11] In re Estate of Richardson, 2002 OK CIV APP 69, 50 P.3d 584 (Div. 1 26€2?)denied, (June 18,
2002).

[FN12] In re Marcus Trusts, 2 A.D.3d 640, 769 N.Y.S.2d 56 (App. Div. 2d Dep't 2003)

[EN13] Smith v. Wharton, 349 Ark. 351 (Ark.,2002)
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Il. Express, Technical, or Direct Trusts; in General
C. Requisite Elements of Trust
4. Necessity of Writing; Conformance to Statutes of Wills and Frauds
b. Form and Sufficiency of Writing

Topic SummaryCorrelation TableReferences

§ 64. Sufficiency of particular forms or types of writings
West's Key Number Digest

West's Key Number Digestyusts 21(1) 25(1)

Model Codes and Restatements

Restatement Third, Trusts § 22

A "formal" document is not required to create a tr&®J] Under this rule, a trust may be created by a will,
deed, or other instrumerfE[N2] by an instrument inoperative for some reason as a&hEB[ or by
correspondencd=N4] Further, a trust need not be created in a single instrurRbig}.[

Comment: A writing not intended specifically by the parties to be used as an actual memorandum of trust
may, nevertheless, be sufficient to satisfy the statute of fr&g.[

The trust need not be declared in the deed or conveyance to the trd&tEkyt it can be proved by a
writing extrinsic|FN8] and subsequent theretel9] Under some statutes, however, declarations or creations of
trust in relation to real estate must be executed in the same manner as deeds of coriigylnce.|
Furthermore, a bequest or devise in trust which is subject to the testator's extrinsic or future directions is
unless the directions are in writing and in conformity with the statute of WiN4.]]

The view taken in any particular jurisdiction with respect to pleadings, depositions, testimony, or statemen
in court as constituting a sufficient writing within the statute of fraeid4p)] applies in the case of a trust
required to be established or proved in writing by such sta&bi&j

A trust of real estate will comply with the statute of frauds if it seth foith reasonable definiteness the
trust's property, its beneficiaries, and its purp&3¢1(4]

The statute of frauds is no obstacle to the enforcement of an oral trust where, in the course of litigation, th
trust is confessed by the trustee, and in such a case it is not necessary either to find fraud or to resimgto a fin
that the defendant is a trustee ex malefiEin15

The satisfatton of writing requirements necessary to render a properly created trust valid cannot affect the
invalidity of a trust that has not been properly created in the first instehde[

[EN1] Matter of Trust Estate of Daoang, 87 Haw. 200, 953 P.2d 959 (Ct. App., @@8}reich v. Prudential
Ins. Co. of America, 275 A.D.2d 685, 713 N.Y.S.2d 330 (1st Dep't 2000)

- The setior need not sign a formal trust instrument to create an inter vivos3wsdquist v. Sundquist, 639
P.2d 181 (Utah 1981)

[EN2] Cohen v. Newton Sav. Bank, 320 Mass. 90, 67 N.E.2d 748, 168 A.L.R. 1321.(1946)
- As to particular modes for creation of a trust, $8€.7 et seq.
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53 N.E. 767 (1899)

[FN4] Cohen v. Newton Sav. Bank, 320 Mass. 90, 67 N.E.2d 748, 168 A.L.R. 1321.(1946)

[EN5] In re Marriage of Barneson, 69 Cal. App. 4th 583, 81 Cal. Rptr. 2d 726 (1st Dist. 1999)
- A deed and a trust agreement may be construed together as parts of one transaction and as establishing th
trust.Holdener v. Fieser, 971 S.W.2d 946 (Mo. Ct. App. E.D. 1998)

[FN6] Restatement Third, Trusts 8,22omment d.

[EN7] Chicago, M. & St. P. Ry. Co. v. Des Moines Union Ry. Co., 254 U.S. 196,41 S. Ct. 81,65 L. Ed. 219
(1920) Zubler v. Porter, 98 N.J.L. 444, 120 A. 194, 27 A.L.R. 822 (N.J. Ct. Err. & App. 1923)

[FN8] Ketcham v. Miller, 37 S.W.2d 635 (Mo. 1930arter v. Gibson, 29 Neb. 324, 45 N.W. §3890)

[EN9] Cashion v. Bank of Arizona, 30 Ariz. 17245 P. 360 (1926 McArthur v. Gordon, 126 N.Y. 597, 27
N.E. 1033 (1891)

[EN10] 8§ 62

[EN11] Atwood v. Rhode Island Hospital Trust Co., 275 F. 513, 24 A.L.R. 156 (C.C.A. 1st Cir.;1921)
Heidenheimer v. Bauman, 84 Tex. 174, 19 S.W. 382 (1892)

[FN12] Am. Jur. 2d, Statute of Frauds 88 2361

[FN13] Cashion v. Bank of Arizona, 30 Ariz. 172, 245 P. 360 (1926)

[EN14] Hall v. World Sav. and Loan Ass'n, 189 Ariz. 495, 943 P.2d 855 (Ct. App. Div. 1.1997)
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[FN16] In re Trust of Jameison, 2000 MT 190, 300 Mont. 418, 8 P.3d 83 (2000)
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8 65. Use of express or particular words or phrases
West's Key Number Digest

West's Key Number Digestyrusts 25(1)

No particular words are necessary to create a EN$i[if there exists reasonable certainty as to the
intended property, object, and beneficiafiNp] Further, the purpose and intention, rather than the use of any
particular term, determines whether a valid trust has been estabktigdyn express trust may be created
without the use of technical words. All that is necessary are words omsitances which unequivocally show
an intention that the legal estate is vested in one person, to be held in some manner or for some purpose on
behalf of anotherfN4]

Any statement that shows the ownership or control of property is vested in one person for the benefit of
another is sufficient to create a trust, and it ismezessary that the words "trust” or "trustee"” be usE@)[
Furthernore, even where present, the mere use of the words "in trust” by the parties is not sufficient alone to
create a trustfN6] nor does the mere designation of a party as "trustee" create &Mus¥bsent indications
to the contrary, a conveyance using the words "for the use of" or "for the benefit of" demonstrates the intent t
create a trustNg]

The absence of trust language does not preclude the formation of &kBlsHpwever, a declaration of
trust should make reasonably certain the subject matter, the benefitiilemterests, and the manner of
performancefN1{ and that the nate, subject matters, and objects of the trust must be manifested with
reasonable certainty by the instrumdefL1] Furthermore, the view has been followed that to create a trust by
a written instrument, the beneficiary, the res, and the trust purpose must be identified, but that it is not
absolutely necessary that legdetibe granted to the trustee in specific terrs1Z

[EN1] Albrecht v. Brais, 324 Ill. App. 3d 188, 257 lll. Dec. 738, 75&1%d 396 (3d Dist. 2001)n re Marcus
Trusts, 2 A.D.3d 640, 769 N.Y.S.2d 56 (App. Div. 2d Dep't 2088bbard v. Shankle, 138 S.W.3d 474 (Tex.
App. Fort Worth 2004)review denied, (Sept. 17, 2004).

[FN2] Hubbard v. Shankle, 138 S.W.3d 474 (Tex. App. Fort Worth 2084ijew denied, (Sept.712004).
- Language or conduct creating a trust must be clear and unambiguous, and a statement will be sufficient
evidence of a trust if the beneficiary, trust property, and the trust's purpose are set forthRbbréas v.
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Murasko, 450 Pa. $er. 546, 677 A.2d 331 (1996)

[EN3] From the Heart ChulcMinistries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

- Imperfections not affecting the manifestation of a settlor's intent, sunofoamality or even obscurity of
language, will not defeat the formation of a valid truste Kline Revocable Trust U/A Dated September 9,
1971, 196 Misc. 2d 66, 763 N.Y.S.2d 721 (Sur. Ct. 2003)

[EN4] In re Dameron, 155 F.3d 718 (4th Cir. 19€&tating Virginia law).

[FN5] Beaubien v. Cambridge Consol., Ltd., 652 So. 2d 936 (Fla. Dist. Ct. App. 5t @95i)

- When the settlor does not use the word "trust,” in order for a trust to exist the settlor must have manifested
intent to create a trugtychaner v. Gross, 321 lll. App. 3d 759, 254 Ill. Dec. 557, 747 N.E.2d 969, 154 Ed. Law
Rep. 601 (1sDist. 2001) judgment rev'd on other groun@§2 1ll. 2d 228, 269 Ill. Dec. 80, 779 N.E.2d 1115,

172 Ed. Law Rep. 363 (2002)

[EN6] McGhee v. Bank of America, 60 Cal. App. 3d 442, 131 Cal. Rptr. 482 (1st Dist..1976)

- Merely labeling an agreement an "escrow" or a "trust” does not determine tbleaneddter of the transaction

to be accomplished, as its true purpose must be determined from the relations of the parties and their respec
rights and dutiesAlbrecht v. Brais, 324 1ll. App. 3d 188, 257 lll. Dec. 738, 754 N.E.2d 396 (3d Zuétl)

[EN7] Gammarino v. Hamilton Cty. Bd. of Revisid®4 Ohio St. 3d 155, 1998hio-715, 702 N.E.2d 415
(1998) Anzilotti v. Gene D. Liggin, Inc., 899 S.W.2d 264 (Tex. App. Houston 14th Dist. 1995)

- The use of the word "trustee” in a deed is merely descriptive and of no legal effect; to anestteteet
beneficiary must be identified with certainiycAnally v. Friends of WCC, Inc., 113 S.W.3d 875 (Tex. App.
Dallas 2003)

[FN8] Brotman v. East Lake Creek Ranch, L.L.P., 31 P.3d 886, 157 Ed. Law Rep. 336 (Colo. 2001)

[EN9] District 22 United Mine Workers of America v. Utah, 229 F.3d 982 (10th Cir. 2@68@mended on
denial of reh'g, (Nov. 6, 2000)

[EN10] Wagner v. Clauson, 399 Ill. 403, 78 N.E.2d 2B3\.L.R.2d 672 (1948)

[FN11] Jones v. Ellis, 551 So. 396 (Ala. 1989)

[FN12] Perfect Union Lodge No. 10, A.Bnd A.M., of San Antonio v. Interfirst Bank of San Antonio, N.A.,
748 S.W.2d 218 (Tex. 1988)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS 8§ 65


http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#3I2366e4d6b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002463787&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002463787&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002759477&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000708&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2003360372&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2003360372&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I2366e4d7b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1998197563&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000506&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#5I2366e4d8b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1995077398&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000735&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2001271656&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2001271656&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002629035&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002629035&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#6I2366e4d9b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1976102466&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000227&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2001680794&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#7I2366e4dab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1998234947&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1998234947&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1995067582&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2003590345&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0004644&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2003590345&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0004644&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#8I2366e4dbb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2001765406&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000960&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#9I2366e4dcb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2000569844&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000506&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#10I2366e4ddb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1948109286&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000107&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#11I2366e4deb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1989164406&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000735&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=71&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#12I2366e4dfb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988039344&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988039344&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519918

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 66

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C
Surette, J. D.

Il. Express, Technical,rdirect Trusts; in General
C. Requisite Elements of Trust
4. Necessity of Writing; Conformance to Statutes of Wills and Frauds
b. Form and Sufficiency of Writing

Topic SummaryCorrelation TableReferences

8§ 66.Inference of trust from precatory words
West's Key Number Digest

West's Key Number Digestrusts 29

While it is sometimes stated as a general rule that mere precatory words will not create an expres
trust,[FN1] a trust may be inferred, under some circumstances, gregatory wordsgN2] There must be
compliance in the creation of ausit by precatory words with requisites pertaining to the creation of a trust
generally, such as manifestation of intention to create a trust, and clarity and certainty in the terms, subject
matter or object, and beneficiaridd\3] Furthermore, the application of the statute of frauds and the parol
evidence rule to trustseated by inference of precatory words is the same as in other Exggs. [

Definition: Words of request, recommendation, suggestion, or expectation are known as "precatory
words."[EN5]

It was the rule of earlier English cases that mere precatory expressions were to be deemed or presumed 1
be, in meaning, words of command or direction, and to raise a trust, unless it appeared from thi® dentext
within the power of the legatee or transferee to whom such expressions are addressed to defeat the dispositi
of the property indicated by the precatory worgll§] While the early English rue that precatory words
create a trust unless it appears to the contrary in the corftestbeen followed in a few American
jurisdictions,FN7] the modern rule is that precatory words are presunmabicative of no more than a request
or an expectatiorEN8] The redquestion in determining whether a trust has been created by precatory words i
whether the wish, desire, or recommendation expressed by the trustor was meant to govern the conduct of tr
one to whom it was addressed, or whether it was merely an indicdtibat which the trustor thinks would be
a reasonable exercise of the discretion of such person, leaving it, however, to the person to exercise his or h
own discretionfEN9] Words expressive of a wish or desire, if so definite as to amount and subject matter as to
be capable of execution by a court may and will, ifanformity with the intention of the testator, create a
trust.[EN1Q The fact that the trustee is given discretion in the performance of duties is not solely
determinative fN11] If the discretion as to duties is merely as to the manner, time, or choice of persons from ¢
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class, and the trustee may under no circumstances keep the property for him or herself, it will be presumed tt
the precator words were intended as words of binding obligatieN12 Whether arust will be found from
the use of any precatory word or phrase, whether that be "desire," "wish," "hope," "recommend," "in
confidence," or "rely," cannot be concluded merely from the particular word or phrasé&dNd&f.

Where precatory words create only a presumption that a mere moral obligation is imposed, such
presumpbn will be overcome by only clear evidence of an intent to create a binding legal oblidgaiDg. [t
has been said to be a sound, but not inflexible, rule that no trust arises by force of any precatory words unles
there is certainty in the object and in the subject md&teiLy Of course, no trust will be implied from the use
of precatory words, where a testator expressly declares tttatssnot his or her intentiofN16

[EN1] Pittman v. Thomas, 307 N.C. 485, 299 S.E.2d 207 (1983)

[EN2] Colton v. Colton, 127 U.S. 300, 8 S. Ct. 1164, 32 L. Ed. 138 (1888)

[EN3] Bryan v. Milby, 6 Del. Ch. 208, 24 A. 333 (189Mills v. Newberry, 112 1ll. 123, 1 N.E. 156 (1885)
Williams v. Worthington, 49 Md. 572, 1878 WL 6817 (1878)
- As to the requisites for creation of an express trust generall§Ssé@ et seq.

[EN4] Gosnell v. Leibman, 162 Md. 542, 160 A. 277 (1932)
- Generally, as to application of thetsti@ of frauds and the parol evidence rule, see, respect®&eb? et seq.
and88 636 et seq.

[EN5] In re Bernheim's Estate, 82 Mont. 198, 266 P. 378, 57 A.L.R. 1169 (1928)

[EN6] Williams v. Williams' Committee, 253 Ky. 30, 68 S.W.2d 395 (1933)

- One possible basis for the rule as found in the earlier English cases was the misleadingajemetiadiz a

request coming from one with power to command has all the force of a command, being virtually a command
clothed in the language of courtegyre Marti's Estate, 132 Cal. 666, 64 P. 1071 (1901)

[FN7] Ryder v. Myers, 113 N.J. Eq. 360, 167 A. 22 (Ch. 19a8)d,115 N.J. Eq. 169169 A. 691 (Ct. Err. &
App. 1934)

[EN8] Bosworth v. Killburn, 304 Ky. 628, 201 S.W.2d 904 (1947)
- Prima facie, a mere request, or an expression of hope or confidence or expectation, does not import a
commandIn re Beauchamp's Estate, 256 Cal. App. 2d 563, 64 Cal. Rptr. 340 (2d Dist. 1967)

[EN9] Floyd v. Smith, 59 Fla. 485, 51 So. 537 (1910)

[EN10] In re Falvey's Will, 15 A.D.2d 415, 224 N.Y.S.2d 899, 5 A.BdR458 (4th Dep't 19620prder aff'd 12
N.Y.2d 759, 234 N.Y.S.2d 713, 186 N.E.2d 563 (1962)

[EN11] In re Falvey's Will, 15 A.D.2d 415, 224 N.Y.S.2d 899, 5 A.L.R.3d 458 (4th Dep't 16G®r aff'd,12
N.Y.2d 759, 234 N.Y.S.2d 713, 186 N.E.2d 563 (1962)
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Forms

Complaint, petition, or declaratiénBy truste® For modification of terms of trudtTo permit trustee to do acts
not authorized by terms of tru@4 Am. Jur. Pleading and Practice Forms, Trusts §84.3

Petition or @plicatiord To modify trust terms24 Am. Jur. Pleading and Practice Forms, Trusts § 17

Orde® To show cause why terms of trust should not be modi#iédim. Jur. Pleading and Practice Forms, Trusts
§34

Orde® Modifying terms of trust24 Am. Jur. Pleading and Practice Forms, Trusts § 35

Orde® Modifying terms of trust Another form.24 Am. Jur. Pleading and Practice Forms, Trusts § 36

Model Codes and Restatements

Restatement Third, Trusts 8§,&23, 66

Generally speaking, once established, a trust may be modified without the beneficiaries' consent, but only
the power to do so is reservdeN1] and if no such right has been reserved, then the beneficiaries' consent is
required before the trust may be modifieédNp] Under the Uniform Trust Code, an irrevocable trust may be
modified upon consent of the settlor and ahdigciaries, even if the modification is inconsistent with a
material purpose of the trugtNI3] An irrevocable trust may be modified upon consent of all of the
beneficiaries if a court concludes that modification is not inconsistent with a material purpose of tRé&#ust.|
Agreements between trustees and less than all beneficiaries are ineffective, at least absent courEadproval,|
to modify the terms of a trusEN6] However, modification or amendment of a trust is ordinarily possible by
parties in interest and against pestwithout vested interegtlN7] Further, in some jurisdictions thele is
followed that one or more of the beneficiaries, with the consent of the settlor, can compel a modification of a
trust, but only if the interest of the beneficiaries who do not consent suffer no prejudice by virtue of that
action.[EN8] The Uniform Trust Code also provides for the amendment of revocable &S|

A trust can be modified if provisions are ambiguous or if a slavishradbe to the terms of the trust would
defeat the primary purpose of the trust; however, the common law of trusts does not permit the creation of a
new agreement under the guise of a modification or reformdtgf@d In any event a court has no authority to
modify trust provisions if there is not a compelling reason fortbdification.[FN11] Further, trusts will not
be modified on technicalbjections merely because the interested parties' welfare will be served tiiéxé8ly.|

Observation: Evidence of tax consequences is generally proper for a trial court to consider when
determining whether to modify a trust based on an unanticipated change of circum$tBiées.|

The law does not require that a settlor expressly recite that he or she is amending a trust agreement in or
to make an amendment effectiveN14

Observation: A trust can be irrevcable but still subject to amendment so long as the amendment does not
accomplish the result of a revocatidgfiN[15 Further, there is authority for the view that an irrevocable trust
may be amended without the consent of the beneficiary when the settlor surrenders privileges or rights in fav
of the beneficiaryffN16|
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A trust may be split into multiple trusts if all persons interested itrtis¢ consent to the split and the split
is not directly contrary to the primary purpose of the trbbtl[7]

A trustee's noncooperation with a settlor's attempt to amend a trust, by failing to sign the amendment, shc
not be allowed to destroy a settlor's modification to his or her estate plan, particularly whenhahkeasettied,
and where neither undue influence nor the settlor's mental capacity is an issue, and this principle applies
whether the trustee refuses to sign because of financial overreaching, or simply delays signature until after tr
settlor's death beaae of comments about the proposed amendriéritd]

In some instanced the administration of a trust, courts may depart from the terms of theRkIsH [as,
for example, where such departure is necessary to effectuate the trustor's ultimate purpose in creating the

trust.[EN2Q
CUMULATIVE SUPPLEMENT

Cases:

Proposed modification of irrevocable trust that would have increased the distribution amount to a first
generation beneficiary was inconsistent with material purpose to preserve sufficient income and principal to
find the distributions to beneficiaries after first generation beneficiary's death; basic support of first generation
beneficiary was not material purpose of the trust, as beneficiarysadg@Vest'&.S.A. 58a411(b). In re
Trust D Created Under Last Will and Testament of Darby, 234 P.3d 793 (Kan. 2010)

[END OF SUPPLEMENT]

[EN1] From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S.1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (208®ngaards v. Millen,

440 Mass. 10, 793 N.E.2d 335 (2003)

- A settlor cannot modify a trust if, by the terms of the trust, the settler did not reserve a power of modification
In re Estate bFlake, 2003 UT 17, 71 P.3d 589 (Utah 2003)

- As to reserved power of amendment or alteration§s&e

[FN2] From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 21®38)

[EN3] Uniform Trust Code 8§ 414).

[FN4] Uniform Trust Code 8 4Xb).

[EN5] As to reformation or modification of trusts by courts' administering such trusts, 88&-887.

[EN6] Hoffa v. Fitzsimmons, 673 F.2d 43 (D.C. Cir. 1982)

[EN7] In re Boyle's Trust, 271 Wi823, 73 N.W.2d 425 (1955)

[EN8] Disher v. Fulgoni, 161l App. 3d 1, 112 1ll. Dec. 949, 514 N.E.2d 767 (1st Dist. 1987)
- Modification of a trust must generally protect the interests of all beneficiaries, including contingent or
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equity has the power to do what is necessary to be done to preserve a trust from destruction, and in the exer:
of that powemay, under certain unusual circumstances, modify the terms of the trust to that end, but such co
has not the power to defeat and destroy the trishe v. Timber Hill Holdings, 163 N.C. App. 582, 594

S.E.2d 207 (2004)

[FN9] Uniform Trust Code § 602

[FN10] Estate of Sigourney, 93 Cal. App. 4th 593, 113 Cal. Rptr. 2d 274 (6th Dist. 2001)

[FN11] In re Ruth Easton Fund, 680 N.W.2d 541 (Minn. Ct. App. 2004)

[EN12] Horne v. Timber Hill Holdings, 163 N.C. App. 582, 584 .2d 207 (2004)

[FN13] Friedman v. Teplis, 268 Ga. 2492 S.E.2d 885 (1997)

- To achieve the settlor's tax objectives, the court may modify the terms of a trust in a manner that is not
contrary to the settlor's probable intention. The court may provide that the modification has retroactive effect.
Uniform Trust Code § 416

[EN14] In re WendlaneReiner Tust, 267 Neb. 696, 677 N.W.2d 117 (2004)

[FN15] First Interstate Bank of Washington v. Lindberg, 49 Wash. App. 788, 746 P.2d 333 (Div. 2 1987)

[FN16] Bieley v. Bieley, 398 So. 2d 932 (Fla. Dist. Ct. App. 3d Dist. 1981)
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[FN19] 8§ 335 337.
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8 68. Modification or amendment under terms of trust
West's Key Number Digest

West's Key NumbeDigest,Trusts 57, 58

Forms

Amendmend With trustee's approval7C Am. Jur. Legal Forms 2d, Trusts § 251:510

Amendment of trugx Forms.17C Am. Jur. Legal Forms 2d, Trusts 8§ 251:587 to 251:598

Model Codes and Restatements

Restatement Third, Trusts § 63

The general rule is that a settlor cannot modify a trust unless the right to modify has been reserved to the
settlor under the terms of the truBt\1] When a settlor has reserved the power to modify the trust and specifies
a particular method of modificatiar particular circumstances by which the trust can be modified, the trust can
be modified only in that mannéefli2] Accordingly, a trustor may bind him or herself to a specific method of
modification or amendment of the trust by including that specific method in the trust agreleNi@rajd
when instructions in a trust instrument are clear and unambiguous, the intent of the grantor regarding
modifications, at the time the trust is created, governs and subsequent modifications to the trust are effective
only if made in the manner expressed in the trust instrurk®.[Trust provisions requiring a trustor to notify
the trustee regarding a trust amendment and delaying an amendment's effectiveness eablentord the
trustors are bound to follow those provisions in order to make effective amendments to tié&Bust.|

Caution: Provisions in a trust agreement requiring a settlor to provide written notice of amendments to the
trustee are for the benefit of the trustee, and thus, compliance may be waived by theFi&tee.[

When a settlor has reserved the power of modification of a trublsutot specified any method of
modification, the settlor can employ any method that sufficiently manifests the intention to modify the
trust.[EN7] When a revocable trust does not expressly provide an exclusive method for modification or
amendment, it may be modified by a writing, other than a will, signed by the settldebwvered to the trustee
during the settlor's lifetimeEN8]
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Practice Guide:A trust agreement is typically and properly amended by a separate written instrument,
signed, dated, and acknowledged by the settlor, which, by its terms, revokes a clearly defined section of the
original trust and sets forth new language toudesstuted thereforffN9)

Any powers that a settlor has to amenduattdies with him or heifN1q Further, when there are multiple
trusors but the trust instrument specifically provides that the trust becomes irrevocable and not subject to
amendment or modification on the death of any trustor, a surviving trustor lacks the power to amend or modif
the trust instrumenfN11] Likewise, the power to amend a revocable trust is not exercisable after thefdeath o
one of the two settlors, where the trust provides that any amendments will be made during the "life of settlors
and signed by the "settlors," and there is no specific reserved power granting the surviving settlor the power t
amend.EN17]

When the grantor or settlor of a trust reserves the right and power to amesidl thdse rights and powers
are not transferable in the absence of the grantor's express dirE&tiss). |

A grantor must be free from disability to modify a trust, and the exercise of the reserved power is void whe
the grantor is under a disabilitigll14] The settlor of a trust may be rendered incompetent under the terms of
the trust itself to amend the trust, such as where the trust psdb@lethe settlor is rendered incompetent to
amend the trust if he or she is admitted as a permanent or chronic care resident or patient to a skilled nursing
residential care facilityffN15 The power to modify a trust may not be exercised by a representative when the
principal is incompetent or deceas€&dLg However, a court had to the power to amend, modify, or revoke a
trust through &onservator after the settlor became incompetent, where the trust did not specify that it became
irrevocable upon the incapacity of the settiek[L7]

CUMULATIVE SUPPLEMENT

Cases:

Guardianship and Conservatorship Act did not authorize the conservator and court, when acting for the
benefit of protected person's estate famancial affairs as trustee to living trusts, to effectively amend the
successeotrustee clauses in the trusts by authorizing a successor trustee other than the one designated in the
clauses; when acting in her capacity as a trustee, protected persangradonservatorship power to amend
the successor clauses, and, because the Act's trust amendment authority was limited to powers the protectec
person could have exercised before the conservatorship, the statute conferred no authority to effeatidely ame
the successdrustee clauses after the conservatorsBipCL 8§ 29A 5i 42((3). In re Conservatorship of Didier,
2010 SD 56, 784 N.W.2d 486 (S.D. 2010)

[END OF SUPPLEMENT]

[EN1] In re Herbst, 206 Ariz. 214, 76 P.3d 888 (Ct. App. Div. 1 2003)

[ENZ2] In re Herbst, 206 Ariz. 214, 76 P.3d 888 (Ct. App. Div. 1 2008)ittaker v. Stables, 3349. App. 3d

943, 274 1ll. Dec. 496, 791 N.E.2d 588 (2d Dist. 20@2)nks v. Means, 2002 UT 65, 52 P.3d 1190 (Utah
2002)

- Where a trust instrument explicitly provides for a power and method of modification, that power must be
exercised in sict conformity to its termsKirschbaum v. Wennett, 60 Mass. App. Ct. 807, 806 N.E.2d 440

(2004)

[EN3] Conservatorship of Irvine, 40 Cal. App. 4th 1334, 47 Cal. Rptr. 2d 587 (4th Dist. 1995)
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Il. Express, Technical, or Direct Trusts; in General
D. Modification, Amendment, or Reformation of Trusts
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8§ 69. Reformation of trust
West's Key Number Digest

West's Key Number Digestrusts 57

Model Codes and Restatements

Restatement Third, Trusts 8§ 62

Reformation of a trust is an equitable remé&dN]] designed to correct a defective or erroneous instrument
so that it reflects the true agreement of the party or paRig].[A court will permit the reformation of a trust
only in extreme cases, and this power is to be exercised with great c&MigrReformation is generally
available to correct mistakes in inter vivos instruments so that the written instrument acex@ietges the
settlor's actual intenEN4] The purpose of trust refaration for a mistake is to assure that the intent of the
trustor is carried out; thus, a mistake must be material and the party seeking reformation must establish that 1
trust as written does not reflect the trustor's intent or that the trustor woddibed different terms but for the
mistake.EN5] In deciding whethera reform a trust, a court may consider the surrounding circumstances at the
time the instrument was executed, to the extent they may aid in determining the settlor's intention in using
certain languageEIN6] In determining whether to reform a trust, extrinsic circumstances and evidentiary factors
pertinent to the settlor'astent must be carefully examined; however, these determinations are fact driven and
each piece of evidence presented to the court is only a factor in determining the overall intent of the

settlor.FN7]

Practice Guide: A party seeking to reform a trust has the burden of both proving the settlor's intent by clea
and convinang evidence, and also establishing that the settlor's actual intent has been displaced by an
error.[ENS]

Comment: Reformation is different from resolving an ambiguity. Resolving an ambiguity involves the
interpretation of language already in the instrument. Reformation, on the other hand, may involve the additior
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of languag@ not originally in the instrument, or the deletion of language originally included by mistake, if
necessary to conform the instrument to the settlor's intent. Because reformation may involve the addition of
language to the instrument, or the deletioraofluage that may appear clear on its face, reliance on extrinsic
evidence is essential. To guard against the possibility of unreliable or contrived evidence in such circumstanc
the higher standard of clear and convincing proof is requirid][

[FN1] Schroeder v. Gebhart, 825 So. 2d 442 (Fla. Dist. Ct. App. 5th Dist.,280Bw denied345 So. 2d 892
(Fla. 2003) Shoemaker v. Estate of Freeman, 1998 OK 17, 967 P.2d 871 (Okla. 1998)

[EN2] Schroeder v. Gebhart, 825 So. 2d 442 (Fla. Dist. Ct. App. 5th Dist.,2@0Bw denied845 So. 2d 892
(Fla. 2003)

- A trust instrument may be reformed to conform with the settlor's irDesisori v. Pattersg 440 Mass. 1039,
802 N.E.2d 553 (2004)

[EN3] In re Esate of Mclnerny, 289 Ill. App. 3d 589, 224 Ill. Dec. 723, 682 N.E.2d 284 (1st Dist..1997)

[EN4] In re Rubin, 4 Misc. 3d 634, 781 N.Y.S.2d 421 (Sur. Ct. 2004)

[FN5] Shoemaker v. Estate of Freeman, 1998 OK 17, 967 P.2d 871 (Okla. 1998)

[EN6] In re Estate of McInerny, 289 lll. App. 3d 589, 224 1ll. Dec. 723, 682 N.E.2d 284 (1st Dist. 1997)

[EN7] In re Estate of Tuthill, 754 A.2d 272 (D.C. 2000)

[EN8] In re Estate of Tuthill, 754 A.2d 272 (D.C. 2000)
- Reformation of trust agreements in probate actions requires clear and congnocih@ivnick v. Beck, 326
N.J. Super. 474, 741 A.2d 655 (App. Div. 1998'd, 165 N.J. 670, 762 A.2d 653 (2000)

[EN9] Uniform Trust Code § 418 omment.
- As to construction of ambiguous trusts, generally,88é
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8 70. Reformation of trus® Grounds
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West's Key Number Digestrusts 57

A trust instrument may be reformed where it fails to conform to the settlor's intent becasseivérzer's
error.[EN1] The common law equitable power of a trial ddormodify or reform a trust extends to situations
where the trust instrument contains some expression of the trustor's intention, but a drafting error renders the
expression ambiguouEINZ] The existence of a mistake in the drafting of a trust instrument must be establishet
by full, clear, and decisive evidendeN3] The Uniform Trust Code provides that a court may reform the terms
of a trust, even if unambiguous, to conform the terms to the settlor's intention if it is proved by clear and
convincing evidence that both the settlor's intent and the terms of the trust were affected by a mistake of fact
law, whether in expression or inducem@=N4]

A unilateral mistake is a sufficient ground for reforminiguest which was created without any
consideration, although the burden is nonetheless on the party seeking reformation to establish the mistake &
clear and convincing evidencel5|

A trust with testamentary aspects may be reformed after the death of the settlor for a unilateral drafting
mistake so long as the reformatigmot contrary to the interest of the settlieNp]

Practice Guide: Where a drafting error in a trust creates a potential for adverse federal estate tax
consequences, a court may reform the trust to conform to the settlor's clear inted#pn.[

A court can allow the reformation of a trust when an unforeseen exigency arises which may place the
beneficiary in a "pinching want," making it ressary for the court to place itself in the position of the settlor
and carry out his or her intention as if the settlor had anticipated the changed circumBtdfcéghien a court
grants relief from the directives of a trust due to unanticipated circumstances, this constitutes a grant of
additional authority to the trustég the court, rather than a determination that such authority was conferred by
the governing instrumenENY] It should be noted that a court will not reform a trust so as to include provisions
that allegedly will "further"” the settlor's intent, when there is no claim that the additional provisions are
necessary to "effectite” the settlor's intenEN1J Further, reformation may not be usedchange the terms of
a trust to effectuate what the settlor would have done had the settlor foreseen the change of circumstances tl
has occurredfN11]

CUMULATIVE SUPPLEMENT

Cases:

Even if a will or other instrument creating a donative testamentary or inter vivos trust is unambiguous, the
terms of the trust may be mefed by the court to conform the text to the intention of the settlor if the following
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are established by clear and convincing evidence: (1) that a mistake of fact or law, whether in expression or
inducement, affected the specific terms of the documedt(2) what the settlor's intention w&sarlson v.
Sweeney, Dabagia, Donoghue, Thorne, Janes & Pagos, 895 N.E.2d 1191 (Ind. 2008)

Qualified personal residence trusts (QPRTS) executed by two settlors who were husband and wife, entitlir
settlorsto live in the trust property for a tgrear income term after which the property was to be held in trust
for beneficiaries, could be reformed to reflect settlor's intent to reduce their estate and gift tax liabilities by
eliminating terms of each trustahincluded the other settlor as a beneficiary, since evidence showed that
inclusion of terms was a mistake; mistake was shown by affidavit from the attorney who drafted the trusts
acknowledging mistake, settlors' affidavits demonstrating their intexeicuéing the trusts, settlors' assent to
the proposed reformations, beneficiaries' agreements to facts presented in trustees' complaints, and benefici
assents to the relief sought as modified by the guardian ad Biadman v. Parker, 459 &%s. 1004, 943
N.E.2d 942 (2011)

[END OF SUPPLEMENT]

[EN1] Schroeder v. Gebhart, 825 So. 2d 442 (Fla. Dist. Ct. App. 5th Dist., 2808w denied345 So. 2d 892
(Fla. 2003) Colt v. Colt, 438 Mass. 1001, 777 N.E.2d 1235 (2002)

- Reformation under the Kansas Uniform Trust Code is availabken the terms of a trust fail to reflect the
donor's original particularized intention; the mistaken terms are then reformed to reflect this specifimintent.
re Harris Testamentary Trust, 275 Kan. 946, 69 P.3d 1109 (2003)

[EN2] Ike v. Doolittle, 61 Cal. App. 4th 51, 70 Cal. Rptr. 2d 887 (4th Di898)

[EN3] In re Estate of Tuthill, 754 A.2d 272 (D.2000) Putnam v. Putnam, 425 Mass. 770, 682 N.E.2d 1351
(1997)

[EN4] Uniform Trust Code § 415

[FN5] Shoenaker v. Estate of Freeman, 1998 OK 17, 967 P.2d 871 (Okla..1998)

[EN6] In re Estate of Huls, 732 So. 2d 1206 (Fla. Dist. Ct. App. 2d Dist. 1999)

[EN7] Fleet Bank, N.A. v. Fleet Bank, N.A., 429 Mass. 1003, 706 N.E.2d 627 (1999)

[EN8] In re Estate of Mcinerny, 289 Ill. App. 3d 589, 224 1ll. Dec. 723, 682 N.E.2d 284 (1st Dist. 1997)
- When unanticipated circumstances cause compliance with the directives of a trusattomdsdié@stantially
impair the accomplishment of the creator's intent, relief may be availateer of Siegel, 174 Misc. 2d 698,
665 N.Y.S.2d 813 (Sur. Ct. 1997)

[EN9] Matter of Siegel, 174 Misc. 2d 698, 665 N.Y.S.2d 813 (Sur. Ct. 1997)

[EN10] Walker v. Walker, 433 Mass. 581, 744 N.E.2d 60 (2001)
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[EN11] In re Rubin, 4 Misc. 3d 634, 781 N.Y.S.2d 421 (Sur. Ct. 2004)
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Answe® Defensé Trust term extended by agreement of beneficiafiésAm. Jur. Pleading and Practice Forms

Trusts § 306

Model Codes and Restatements

Restatement Third, Trusts 8§ 61

The length of time which a trust lasts depends upon its purpdki.[n the absence of specific provisions
for termination, a trust will continue as long as may be necessary to accomplish the purpose for which it was
created EN2] In other words, in the absence of a reservation of a power of revoaatios time of the creation
of a trust, in which case the trust becomes irrevoc@dg][the trust terminates when its purpose has been fully
accomplishedfN4] or upon the reaching of a date fixed in the trust instrunte§][ Further, it has been stated
that an active trust may not be terminated, even with the consent of all the beneficiaries, if a material purpose
the settlor remains to be accomplishedl§]

Practice Guide: Where no procedure for termination is stated in the trust instrument, any reasonable
method may besed.EN7]

Ordinarily, however, the duration of a trust is governethieytrust instrumentN8] The trust may not be
terminated before thexpiration of the term for which it is establish&ip] at least notvhen the trustor has
fixed the time for the termination of a trust, and where it is active and its purposes and objects have not been
fully accomplished and its termination would not best accomplish the testator's kitdii};father, the trust
expires in accordance with the limitation or condition stafefLf(]

Observation: The issue of trust termination, like any other matter relatingeaights created by a trust
instrument, including the extent of a trustee's discretion, initially is a question of law that turns on the settlor's
intention as reflected in the words of the instrumé&nt]Z]

The mere fact that no time is stated in a trust instrument, or declaration for the termination of a trust, does
notrender it void for uncertaintygN13 as its limitation in time canedinferred.FN14]

Observation: When no intention to the contrary app®, the trust estate will not be continued beyond the
purposes of its creation as set forth in the trust instruniéiit5

The termination of a trust leaves the trustee with a mere administrative title to the property, and the truste:
not immediately divested of all duties and responsibilities, but has the powerstimscagpropriate for
winding up trust affairsfN16 The period for winding up depends upon the facts and circumstances of each
particular caseffN17] although generally, the period for winding up a trust is the period after the time for
termination of the trust has arrived and before the trust is terminated by the distribution of trust pgrogdity. [

The rule against perpetuities does ordinarily apply to trusts for private purpo&E3.

The effect of the termination of a trust is to bring to a conclusion the separatigaldftle and equitable
ownership, the title, corpus, and principal, including accumulations of income, passing to the beneficiaries
entitled to it. EN20

Observation: A trust can terminate under several circumstances, including revocation or modification by
the settlor, the expiration of the period for which the trustem@ated, or a conveyance by the trustee to or at
the direction of a beneficiary or by other terms of the instrunté2f] when no purpose of the trust remains
to be achieved, or the purposes of the trust have become unlawful, contrary to public policy, or impossible to
achieve.[EN27

CUMULATIVE SUPPLEMENT
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Cases:

Issue of whether municipality properly terminated trustee relationship wethcgghat administered
municipality's federal block grants fell within scope of arbitration clause in deed of trust document that
originally created trustee relationship between municipality and agency's predecessor, which required
arbitration of any contiversy arising between the parties with regard to their responsibilities and obligations
under their agreement, given deed of trust's explicit reference to both requirements for termination of trustee
relationship and responsibilities following terminatiamd given that court could not say with positive
assurance that arbitration clause could not be so consiuedtipality of San Juan v. Corporacion Para El
Fomento Economico De La Ciudad Capital, 415 F.3d 145 (1st Cir. 2005)

[END OF SUPPLEMENT]

[EN1] Smith v. Francis, 221 Ga. 260, 144 S.E.2d 438%)Burnham v. Baltimore Gas & Elec. Co., 217 Md.
507, 144 A.2d 80 (1958)

- A trust estate is vested in the trustee, but its duration and extent are governed by the requirements of the trt
The extent and duration of the trust estate are uneady the objects of its creatibtacaulay v. Wachovia

Bank of South Carolina, N.A., 333 S.C. 201, 508 S.E.2d 46 (Ct. App..1998)

[EN2] Third Nat. Bank In Nashville v. Brown, 691 S.W.2d 557 (Tenn. Ct. App. 1985)
- Generally, a trust terminates when the trustee gives a final accounting and conveys fireperty to the
beneficiariesShannon v. Johnson, 741 S.W.2d 791 (Mo. Ct. App. E.D. 1987)

[EN3] Matter of Estate of Binder, 386 N.W.2d 910 (N.D. 1986)
- As to the termination of a trust by exercise of a grantor's reserved power of revocatffy/.see
- As to the effect of reservati of a power to revoke a trust as affecting the validity of the trusg§ 36e

[EN4] § 109

[EN5] Govern v. Hall, 430 N.W.2d 874 (Minn. Ct. App. 1988)
- As a rule, a trust will not terminate prior to the expiration of the time fixed in the trust instriuyectt. v.
Lynch, 147 Vt. 574, 522 A.2d 234 (1987)

[EN6] In re Estate of Brown, 148 Vt. 94, 528 A.2d 752 (1987)
- As to spendthrift trusts, geradly, see88 121 et seq.

[EN7] Starcrest Trust. Berry, 926 S.W.2d 343 (Tex. App. Austin 1996)

[FN8] Yates v. Wessel, 775 So. 2d 993 (Fla. Dist. Ct. App. 4th Dist. 2000)

- Trust termination language, that the trust would terminate 21 years after the death of the last surviving
beneficiary named "herein," was ambiguous and warranted considerationrgiexdvidence to determine the
settlor's intent, as the measuring lives may have been the beneficiaries specifically named in the termination
article or any beneficiary named in the entire trust instrunhégiier of Trusts Created by Ferguson9 $22d
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8 72. Effect of unborn beneficiaries
West's Key Number Digest

West's Key Number Digestrusts 60

A.L.R. Library

Modern status of presumption against possibility of issue being extinct, 98 A.L.R.2d 1285

The tendency of the courts is to treat the possibility of issue as one which ptheatisgribution of trust
property, and the courts generally refuse to terminate a trust which would be affected by the possible birth of
issue,EN1] that is, if any beneficiary is unascertained or unborn, termination of the trust cannot be
forced.ENZ2] The rule is not affected by the presence in the suit of the only possible parents of unborn
contingent beneficiarie$;N3] or by the presence of the attorney general of a state as a party to the suit to
protectthe interests of such unborn persaris4]

Thus, ordinarily, where bha and unborn children of a living person were entitled to an estate or interest in a
trust fund, the possibility of issue in such living person precludes the termination of the trust by the consent o
all the living beneficiaries of the funéN5]

Some authorities, however, recognize the impossibility of a woman to bkkeclas causing the
termination of a trustfN6] The recognition andpplication of the presumption of the possibility of issue until
death does not always result in a refusal to terminate the trust, even though the matter in dispute relates to tt
rights or interests of unborn children of a living perdeN.] It has been held that the termination of a trust,
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dependent upon children not bgiborn to certain persons, should be permitted if the possibility of the birth of
children is negligible, even if not absolutely impossilBiBl§]

[EN1] Sawyer v. Sawyer, 261 lowa 112, 152 N.W.2d 605 (1:9ddémma v. Huntington Natl. Bank of
Columbus, 9 Ohio App. 2d 166, 38 Ohio Op. 2d 183, 223 N.E.2d 621 (10th Dist. Franklin County 1967)

[EN2] National City Bank of Cleveland v. Ford, 36 Ohio Misc. 60, 63 Ohio Op. 2d 222hb@p. 2d 84, 299
N.E.2d 310 (C.P. 1973aff'd (Ohio Ct. App. 8th Dist. Cuyahoga County Aug. 15, 1974).

[FN3] § 674

[FN4] § 674

[FN5] Marty v. First Nat. Bank of Bltimore, 209 Md. 210, 120 A.2d 841 (1958¢curity Nat. Bank of
Greensboro v. Hannah, 252 N.C. 556, 114 S.E.2d 273 (1960)

[EN6] White v. Weed, 87 N.H. 153, 175 A. 814 (1934)

[EN7] In re Gordon's Will, 8 Misc. 2d 421, 116 N.Y.S.2d 663 (Sur. Ct. 1952)

[EN8] In re Bassett's Estate, 104 N.H. 504, 190 A.2d 415, 98 A.L.R.2d 1281 (1963)
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§ 73. Generally
West's Key Number Digest

West's Key Number Digestrusts 61(.5) 61(3)to (5)

Forms

Irrevocable trust agreemeénShort fam. 17B Am. Jur. Legal Forms 2d, Trusts § 251:72

Power of truste@ To terminate trust when trust principal reaches minimum amauat.Am. Jur. Legal Forms 2d,
Trusts § 251:227

Termination of trusi By trusted When trust estate rades to a certain amoudZC Am. Jur. Legal Forms 2d,
Trusts § 251:266

Form drafting guidé Checklisd Drafting an agreement terminating a trdstC Am. Jur. Legal Forms 2d, Trusts
8§ 251:609

Termination of trust by truste&7C Am. Jur. Legal Forms 2d, Trusts § 251:611

Agreement between trustor and trustee terminating trust after beneficiary's discl@@hém. Jur. Legal Forms
2d, Trusts 8§ 251:613

Complaint, petition, or declaratiénTo compel termiation of trust and distribution of trust propét{Pursuant to
terms of trust instrument as to duration of tr@ggtAm. Jur. Pleading and Practice Forms, Trusts § 299

Complaint, petition, or declarati®dnTo compel distribution of trust propeéyAllegatior® Desire of settlor and
beneficiaries that trust be terminat@d.Am. Jur. Pleading and Practice Forms, Trusts § 305

Model Codes and Restatements

Restatement Third, Trusts 8§ 65

While different rules have sometimes been &ghlEFN1] a trust may be terminated by the agreement of all
parties ininterest.EN2] The settlor of a trust, together with the holderslbbaneficial interests, have the
power to terminate the trust even in the absence of an express power té-N8|dddwever, it has been said
that only where the design and object of a trust has been practically accomplished and all of the interests cre
by it have become vested may the trust be terminated by agrdéiNght nder the Uniform Trust Code, an
irrevocable trust may be ternaited upon consent of the settlor and all beneficiaries, even if the termination is
inconsistent with a material purpose of the tr& )

As circumstances and situations change, a trust may be reekéd.[

A trust may be orally revoked, although the declaration relied upon to terminate a trust must clearly,
unequivocally, and decisively establish a present disaffirmance and revocatewt. fREI7]
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Under the common law, a power of attorney instrument wdnithorized the "revocation of trusts”
expressly evinced an intention to authorize the agent to revoke trusts generally, and thus, the agent could re\
a trust that was not specified in the power of attorney instrurfétd [

CUMULATIVE SUPPLEMENT

Cases:

A trustee cannot repudiate a statutory tri¥gthols v. Nidols, 2009 OK 43, 222 P.3d 1049 (Okla. 2009)

[END OF SUPPLEMENT]

[EN1] As to termination by beneficiaries to a trust, S&5
- As to termination by a trustor, s8€6

[FN2] Helvering v. Helmholz, 296 U.S. 93,56 S. Ct. 68, 80 L. Ed. 76 (1836)ney v. Zimmerman, 284
S.W.2d 835 (Ky. 1955)

[FN3] PapaleKeefe v. Altomare, 38 Mass. App. Ct. 308, 647 N.E.2d 722 (1995)

[FN4] Fleisch v. First American Bank, 305 Ill. App. 3d 105, 238 Ill. Dec. 179, 71®N.E281 (3d Dist. 1999)

[EN5] Uniform Trust Code 8§ 414).

[EN6] From the Heart Church Ministries, Inc. v. AfricareModist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

[FN7] DiLucia v. Clemens, 373 Pa. Super. 466, 541 A.2d 765 (1988)

[EN8] Matter of Trust of Franzen, 955 P.2d 1018 (Colo. 1998)
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Il. Express, Technical, or Direct Trusts; in General
E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust
2. Termination of Trust by Parties; Termination without Judicial Action

Topic Summary Correlation TableReferences

§ 74. Termination by beneficiaries
West's Key Number Digest

West's Key Number Digestrusts 61(.5) 61(3)

Forms

Termination of trugi By beneficiaries17C Am. Jur. Legal Forms 2d, Trusts § 251:263

Termination of trugi By beneficiaried With consent of trustor or trustee/C Am. Jur. Legal Forms 2d, Trusts §
251:264

Termination of trugi Prohibited before expiration of statedne17C Am. Jur. Legal Forms 2d, Trusts § 251:268

Agreement among beneficiaries terminating tri8C Am. Jur. Legal Forms 2d, Trusts § 251:610

Disclaimer by beneficiaryl7C Am. Jur. Legal Forms 2d, Trusts § 25261

Model Codes and Restatements

Restatement Third, Trusts 8§ 65

A trust instrument may validly make express provisions for the termination of the trust at the request of all
or a certain portion of the beneficiari€d\[1] Further, in some jurisdictions, even in the absence of such express
provisions, where thestrument creating a trust does not prohibit the termination of the ENg} fhe trust
may be terminated by the consent of the beneficiaries without judicial aEtidh Thus, for example, a trust
may be terminated prior to a stated termination évenich as the death of the testétdy joint demand of all
the beneficiaries for the delivery by the trustees of the trust assets, whettltdrehas not expressed a contrary
intent in the trust documenilN4] However, when no considerations of public policy are involved, and the trust
is active, rather than passive, the foregoing rule must yield to the principle that when a settlor expresses a cle
intention that the beneficiaries shall not terminate the byisompelling delivery, the courts must uphold the
settlor's expressed intentioRAN 5] Also, the beneficiaries may not prematurely terminate a trust restricted by a
spendthrift clauseEN6] Furthermore, a trust ordinarily cannot be terminated by the consent, contract,
conveyance, or transfer of a beneficiary unless the object of the trust has been &thdirhed a4t least
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practically accomplished;N8] and termination of the trust is not justified merely because of the judgment of
beneficiaries that a testator's intention W&l better achieved some other waiXf] A desire of the

beneficiariego terminate a trust created by a will cannot prevail over the intention expressed in the will that it
shall continue during the lifetime of a specified perded1(

A trust cannot be terminated by the consent, contract, transfer, or conveyance of beneficiaries unless all
beneficiaries have given their consent or joimethe contract, conveyance, or transféd11] and unless all
beneficaries are of full ag€N12 and otherwise sui jurigN13 Furthermore, a trust cannot be terminated by
the consent or acts of beneficiangsere there are contingent interests in the trust which cannot be determined
until the happening of certain eveni\14] In other words, beneficiaries with vested interests cannot by
termination of the trust shut out contingent beneficiaf@&lf

[EN1] In re French's Estate, 301 Pa. 223, 151 A. 809, 72 A.L.R. 1042 (1930)

[EN2] Rowley v. American Trust Co., 144 Va. 375, 132 S.E. 347, 45 A.L.R. 738 (l19@hes v. Walter, 118
Wis. 409, 95 N.W. 380 (1903)
- As to provisions in the trust itrsiment for termination by beneficiaries of the trust, $6&

[EN3] Heifetz v. Bank of America Nat. Trust & Sav. Ass'n, 147 Cal. App. 2d 776, 305 P.2d 979, 62 A.L.R.2d
1403 (2d Dist. 1957)

[FN4] Landmark Communications, Inc. v. Sovran Bank, N.A., 239 Va. 158, 387 S.E.2d 484 (1990)

[EN5] Schmucker v. Walker, 226 Va. 582, 311 S.E.2d 108 (1984)

[EN6] University Of Maine Foundation v. Fleet Bank Of Maine, 2003 ME 20, 817 A.2d 871 (Me.,2003)
- As to termination of spedthrift trusts by beneficiaries, generally, §e155 et seq.

[EN7] Smith v. Massachusetts Mut. Life Ins. Co., 116 Fla. 390, 156 So. 498, 95 A.L.R. 508 GEid8’ty
Union Trust Co. v. Margetts, 7 N.J. 556, 82 A.2d 191 (1951)

- All holders of a beneficial interest, without the settlogy terminate a trust if it appears that the settlor's
purpose for creating the trust has been fulfillRdpaleKeefe v. Altomare, 38 Mass. App. Ct. 308, 647 N.E.2d

722 (1995)

[FN8] Sawyer v. Sawyer, 261 lowa 112, 152 N.W.2d 605 (1967)

[EN9] In re Stack's Will, 217 Wis. 94, 258 N.W. 324, 97 A.L.R. 316 (1935)

[EN10] Fidelity Union Trust Co. v. Margetts, 7 N.J. 556, 82 A.2d 191 (1951)

[FN11] Smith v. Massachusetts Mut. Life Ins. Co., 116 Fla. 390, 156 So. 498, 98.508 (1934)Rowley v.
American Trust Co., 144 Va. 375, 132 S.E. 347, 45 A.L.R. 738 (1926)

[EFN12] Anderson v. Williams, 262 1ll. 308, 104 N.E. 659 (191E)wler v. Lanpher, 193 Wash. 308, 75 P.2d
132 (1938)
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Complaint, petition, or declaratiénTo declare revocation of tru@4 Am. Jur. Pleading and Practice Forms,
Trusts 8§ 16

A settlor may terminate a trust unless it is irrevocable by the express terms of the instrument creating it or
an instrument modifying itfN1] However, the rule is sometimes stated that where a valid voluntary trust has
been created, and no power of revocation has been reseiN#&dlie trust cannot be revoked by the settlor
without the consent of all beneficiarigaN3] Further, it has been said that a trustor cannot generally revoke a
trust without the consent of the trustee and all beneficiakéBl] Even soan exception to the general rule
applies where the trustor is the sole beneficiary, such that a trustor may generally revoke a trust without the
consent of the trustee and all beneficiaries where the trustor is the sole bendfid@rgr{d this is so
notwithstanding a provision making the trust irrevocableq]

In addition, it has been stated, in this regard, that a settlor who is ¢hes@ining beneficiary of a trust
may terminate the trust even though he or she has no reserved power of revocation and the purposes of the
have not been fully accomplishe@lN7] and that a settlor may revoke a trust as to his or her own life interest
therein.EN§]

Creditors of a settlor cannot generally compel a settlor, in the absence of fraud, to revoke a trust created f
the benat of another in the absence of a statute providing othenkisé] [

[FN1] Wils v. Robinson, 934 S.W.2d 774 (Tex. App. HoustdthIDist. 1996)vacated pursuant to settlement,
938 S.W.2d 717 (Tex. 199@nd writ granted, (Feb. 6, 1997).

[EN2] As to termination of trust by exercise of the trustor's power of revocatio8,%ée

[EN3] Salem United Methodist Church v. Bottorff, 138 S.W.3d 788 (Mo. Ct. App. S.D. 2004)
- Where the settlor makes no reservation in the language to ravokst, he or she may not unilaterally revoke
the trustIn re Guardianship of Lombardo, 86 Ohio St. 3d 600, 108#-132, 716 N.E.2d 189 (1999)

[EN4] Lucas v. Velikanje, 2 Wash. App. 888, 471 P.2d 103 (Div. 3 1970)

[EN5] Lucas v. Velikanje, 2 Wash. App. 888, 471 P.2d 103 (Div. 3 1970)

[EN6] Couch v. Director, Missouri State Div. of Family Services, 795 S.W.2d 91 (Mo. Ct. App. W.D. 1990)

[FN7] Heifetz v. Bank of America Nat. Trust & Sav. Ass'n, 147 Cal. App. 2d 30% P.2d 979, 62 A.L.R.2d
1403 (2d Dist. 1957)

[FN8] Fernald v. Lawsten, 26 Cal. App. 2d 552, 79 P.2d 742 (3d Dist. 1938)
- As to the revocation of a spendthrift trust, §8€155 et seq.

[EN9] In re Estate of Knickerbocker, 912 P.2d 969 (Utah 1996)

© 2011 Thomson Reuters.-3B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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As a general rule, a trust executed without the reservation of a power by the settlor to revoke the trust is
irrevocable EN1] and a valid trust, once created, cannot be revoked except by the exercise of a reserved pow
to do so.EN2] However, it has been said that unless otherwise specifically provided, a trust is reviesi@ble.[

It should be noted that a trust may be designated as either revocable or irre\ilddple.[

Observation: The Uniform Trust Code endorses the minority approach, that is, thaloa ety revoke or
modify a trust unless the terms of the trust expressly state that the trust is irreviebi&ble. |

Practice Guide: The view has been followed that a trust can be revoked if the settlor intended to reserve tt
power of revocation but the instrument mistakenly omitted Sisie]

When the settlor of a trust provides for a mechanism by which the power of revocation is to iseedxerc
these procedures must be followed for there to be a valid revocation of th&dsSfated another way, if a
settlor reserves the power to revoke a trust only in a particular manner or under particular circumstances, the
settlor can revoke the trust only in that manner or under those circumsteN&&h the other hand, where
the right to revoke is reserved and no particular medpécified, any mode sufficiently manifesting an
intention of the trustor to revoke is effectiveN9|

Observation: Ordinarily, if a power to modify a trust is subject to no restrictions, then a reserved power to
amend or modify includes the power to revokslL(

A trust revocation requires an express statement and cannot be accomplished through implication, especi
by allowing oral tesmony from outside the four corners of the document to determine iftsatl] To revoke
a trust, the instrument claimed to be in exercise of the power of revocation must show an intent to use the
power, although it need not necessarily refer expressly to the ppW#&#|[The revocation of a trust may be
held to have occurred by means of a conveyance by the settlor to a third person tsahedvest
property.FN13

Any powers that a settlor has to revekeust dies with him or heEN14] Accordingly, if a settlor retaina
restricted power to revoke a trust during his or her life, a revocation is valid only if it takes effect before the
death of the settloEfN19 A trust in which the creators reserve the power to revoke during "our lifetime"
becomes irrevocable upon the first creator's ddatii.§

Observation: Unless the settlor of a trust expressly states otherwise in the trust document, the power to
revoke a trust is personal to the settlor and is nondelegBbl&q] and d@s not pass to the settlor's successors
in interest on the settlor's dea#N1g

A trustor must specifically give a trustee the power to revoke under an agreEniggtA mere statement
that the trustee may disburse principal is not a specific reservation of the right to feNgkk.[

CUMULATIVE SUPPLEMENT

Cases:

Under Pennsylvania law, a trust may be revoked by the settlor unless the trust instrument expressly provi
that the trust is irrevocabl20 Pa.C.S.A. § 7752n re Michael, 436 B.R. 323 (Bankr. M.D. Pa. 2010)

[END OF SUPPLEMENT]

[EN1] Rebidas v. Murasko, 450 Pa. Super. 546, 677 A.2d 331 (1996)
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[ENZ2] L'Argent v. Barnett Bank, N.A., 730 So. 2d 395 (Fla. Dist. Ct. App. 2d Dist. 1888)aards v. Millen,

440 Mass. 10, 793 N.E.2d 335 (2008alem United Methodist Church voiorff, 138 S.W.3d 788 (Mo. Ct.

App. S.D. 2004)

- A trust is revocable by the settlor if and to the extent that by the terms of the trust he or she reserved such &
power.In re Last Will and Testament of Tamplin, 48 P.3d 471 (Alaska 2@2®)ks v. Means, 2002 UT 65, 52
P.3d 1190 (Utah 2002)

- As to the effect of the reservation of the power of revocation on the validity of a trust3@ee

- As to the exercise by will of a reserved power to revoke a trus§ e

[EN3] Bank of America v. Angel View Crippled ChildrerFoundation, 72 Cal. App. 4th 451, 85 Cal. Rptr. 2d
117 (1st Dist. 1999From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370
Md. 152, 803 A.2d 548 (2002%ert. denied537 U.S. 1171, 123 S. Ct. 99441L. Ed. 2d 913 (2003)

[FN4] From the Heart Church Migiries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994, 154 L. Ed. 2d 913 (2003)

[EN5] Uniform Trust Code § 6Q2Zomment.

[EN6] Cruse v. Leary, 727 S.W.2d 408 (Ky. Ct. App. 1987)
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695 (Fla. Dist. Ct. App. 5th Dist. 2001)

[EN8] Matter of Estate of Sanders, 261 Kan. 176, 929 P.2d 153 (1S8é)n United Methodist Church v.

Bottorff, 138 S.W.3d 788 (Mo. Ct. App. S.D. 2004)

- A requirement in a trust instrument that the settlor give written notice of intent to revoke the trust to the trust
is deemed waived where the same personaadt®th settlor and trustef&go v. Moncus, 721 So. 2d 218 (Ala.

Civ. App. 1998)

- A grantor need not adhere to a provision of a revocable trust requiring written notice of revocation to the
trustee if the trustee voluntarily waives the righttice by discovering the revocation and acquiescing o it.

re Estate of Mueller, 933 S.W.2d 903 (Mo. Ct. App. E.D. 1996)

[FN9] From the Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church, 370 Md. 152, 803
A.2d 548 (2002)cert. denied537 U.S. 1171, 123 S. Ct. 994 L. Ed. 2d 913 (2003palem United
Methodist Church v. Bottorff, 138 S.W.3d 788 (Mo. Ct. App. S.D. 2004)

[EN10] In re Estate of Flake, 2003 UT 17, 71 P.3d 589 (Utah 2003)

[EN11] Matter of Estate of Sanders, 261 Kan. 176, 929 P.2d 153 (1996)

[EN12] Starcrest Trust v. Berry, 926 S.W.2d 343 (Tex. App. Austin 1996)
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West's Key Number Digestrusts 61(.5) 61(3)

A.L.R. Library

Exercise by will of trustor's reserved power to revoke or modify inter vivos trust, 81 A.L.R.3d 959

Forms

Revocation of trugt By trustor's will.17C Am. Jur. Legal Forms 2d, Trust2%1:602

While there is authority for the view that revocation of a trust may be effected by a devise of the corpus of
the trust by a will which is duly executel@l 1] and, in this regard, it has been stated that a will is an instrument
in writing which can be an appropriate mode of fully or partially revoking an intes wiust when signed by
the settlor and delivered to the trustee in accordance with the terms of the trust, at least insofar as the intent 1
revoke the trust as to the specific property involved is explicitly manifeBté#],p power to revoke by written
instrument delivered to the trustee is generally not exercised byehbeter's filing a copy of the will with the
trustee after the settlor's deaBh3] As a rule, a will cannot terminate a trust where the power to revoke the
trust ends with the settlor's deaBiNd] If a trust instrument reserves the power to the trustor to revoke the trust
by giving notice to the trustee in a specified form or manner, the trustor may exercise that power only during |
or he lifetime and in the manner prescribed, but the trustor cannot exercise such power ByMSill.[

Furthermore, a settlor's general testamentary disposition of his or her property is ineffective to exercise a
general or unrestricted power to revoke an inter vivos tRlé8][However, there is authority stating that a will
can operate as an in praesenti instrument capable of revoking or amenelogable trust during the life of
the settlor where the settlor uses language which appropriately manifests an intention Nl so.[

[EN1] Matter of Lowry's Estate, 93 lll. App. 3d 1077, 49 1ll. Dec. 366, 418 N.E.2d 10 (1st Dist..1981)

[EN2] Euart v. Yoakley, 456 So. 2d 1327 (Fla. Dist. Ct. App. 4th Dist. 1984)

[EN3] Rosenauer v. Title Ins. & Trust Co., 30 Cal. App. 3d 300, 106 Cal. Rptr. 321, 81 A.L.R.3d 953 (2d Dist.
1973)

- A will that was not delivered to the trustee duringlifegime of the trustor cannot revoke a trusstate of
Lindstrom, 191 Cal. App. 3d 375, 236 Cal. Rptr. 376 (4th Dist. 1987)

[EN4] In re Last Will and Testament of Tamplin, 48 P.3d 471 (Alaska 200&fer of Estate of Lohrie, 950

P.2d 1030 (Wyo. 1997)

- Under Kentucky law, a testator whtso was a settlor and trustee could not exercise the power to terminate
the inter vivos trust through his will, as he reserved the power to alter or revoke the trust during his lifetime.
Wright v. Rains, 106 S.W.3d 678 (Tenn. Ct. App. 20@ppal denied, (May 27, 2003).

[EN5] Gamage v. Liberty Nat. Bd& and Trust Co., 598 S.W.2d 463 (Ky. Ct. App. 1980)

- Trust was not revoked by will executed by settlor after trust was established, though language of will provide
that will revoked any and all wills and testamentary documents previously made, mkenestrument

specifically provided that settlor could revoke trust only during his lifetime and that no revocation would be
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valid unless made in acknowledged writing, and no such document egisted/alley Bank, Nat. Ass'n v.
Hunt, 205 W. Val12, 516 S.E.2d 516 (1999)

[FN6] Matter of Estate of Salers, 261 Kan. 176, 929 P.2d 153 (1996)

- Where an inter vivos trust document provided that it could be amended, altered, or revoked by a written
instrument filed with the trustee, the trust could be revoked in only the manner specified, and a suygkequent
filed with the trustee after the death of the settlor was not sufficient to revoke or amend tlsstatestof
Lindstrom, 191 Cal. App. 3d 375, 236 Cal. Rptr. 376 (4th Dist. 1987)

[EN7] In re Estate of Davis, 109 Ohio App. 3d 181, 671 N.E.2d 1302 (12th Dist. Clermont County 1996)
- The generatule is that a will cannot revoke a trust unless it specifically states that intévititier of Estate
of Lohrie, 950 P.2d 1030 (Wyo. 1997)
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§ 78. Termination by trustord Effect of trustor's competency, skill, or knowledge; undue influence
West's Key Number Digest

West's Key Number Digestyusts 61(.5) 61(3)

In order to revoke a trust, a trustor merely needs to have the capacity to understand the nature of the
transaction, not necessarily an aptitude in dealing with financial metei$ JFurthermore, the principle of
undue influence has no place in determining whether a competent settlor can revoke a revocaifrust.[


http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1999142853&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1999142853&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=85&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#6I23670a53b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1996272822&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1987052144&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000227&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1987052144&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000227&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=85&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#7I23670a54b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1996045010&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997248196&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997248196&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519930
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSSUM&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519931
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSCOR&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519931
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSREFIIE&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519931
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390k61(.5)&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390k61(3)&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=86&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670a5db4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=86&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670a5eb4f411e08b05fdf15589d8e8

Generally, in the absence of express direction to the contnarpotver to revoke a trust is personal to the
settlor when reserved to him or helN3] Thus, if an individual who has retained the power of revocation of a
trust created by him or her becomes incompetent, the person's guardian does not succeed to the power, alth
it may be exercised by the court for the pergeM4] Accordingly, upon the adjudication of a settlor's
incapacity to manage h@s her own affairs and the appointment of a guardian, a revocable living trust, in which
the settlor has reserved the power to revoke solely to him or herself, becomes irre\&dgble. [

[FN1] Freeman v. Lane, 504 So. 2d 1297 (Fla. Dist. Ct. App. 5th Dist. 1987)

[FNZ2] Florida Nat. Bank of Palm Beach County v. Genova, 460 So. 2d 895 (Fla. 1984)

[EN3] 8 97.

[EN4] Friedrich v. BancOhio Nat. Bank, 14 Ohio App. 3d 247, 470 N.E.2d 467, 53 A.L.R.4th 1285 (12th Dist.
Madison County 1984)

- As a matter of public policy, a guardian should not be giveghaaity to revoke an irrevocable trust because to
do so would frustrate the intent of the settlorre Guardianship of Lombardo, 86 Ohio St. 3d 600, 108&-

132, 716 N.E.2d 189 (1999)

- As to the propriety of acts and elections by a guardrabehalf of a ward, generally, s&& Am. Jur. 2d,

Guardian and Ward 88 128 et seq.

[EN5] In re Guardianship of Lee, 1999 OK CIV APP 50, 982 P.2d 539 (Div. 3 1999)
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Topic SummaryCorrelation TableReferencs

§ 79. Generally
West's Key Number Digest

West's Key Number Digestyusts 61(1) 61(4)

Forms

Release by beneficiary pursuant to settlement agreet®tAm. Jur. Legal Forms 2d, Trusts 8§ 251:604

Petition or applicatiod For order terminating trus24 Am. Jur. Pleading and Practice Forms, Trusts § 297

Complaint, petition, or declaratiédnTo compel distribution of trust propeéyAllegationd Desire of settlor and
beneficiaries that trust be termiadt24 Am. Jur. Pleading and Practice Forms, Trusts § 305

Orde® Terminating trust24 Am. Jur. Pleading and Practice Forms, Trusts 8§ 310

Where proper grounds are set forth and proved, a court of equity will set a trust aside otslecree i
termination.EN1] Further, where all parties interested consethéatermination of a trusgEN2] the court will
act to terminate it imccordance with their agreement and settleri®&8] where no reasorppears for denying
a judicial termination of the trusEN4] It has ben said that if the settlor and all of the beneficiaries consent to
the termination of a trust and none of them is incapacitated, they can compel termination even though the
purposes of the trust have not been accomplished and the trust agreementlgppoificdes that the trust
shall be irrevocabledN9] In this regarda court called upon to terminate a trust must be careful not to defeat
any object of the trustor which is obvious from the declaratdi6] To effect this end, the court must decline
to act when parties interested in the trust are not before the EblritQtherwise, a court of equity generally
will not by its decree or order set aside, terminate, or dissolve a trust before the expirdtoteion for which
it was createdgN8] and should not yield to thenportunities of interested parties to terminate a trust without
justification for such terminatiorEN9] However, a court of equity has the power by the consent of the
interested parties to close a trust and distribute the assets thereof sooner than was contemplated by the
trustor.EN1Q A court of equity may have the power to terminate a trust and distribute the trust property prior
to the lappening of the contingency prescribed by the trustor, but only when such action is necessary or
expedient, and the condition or emergency asserted must be one not contemplated by the testator and which
had it been anticipated, would undoubtedly have Ipeevided for.FN11]

Practice Guide: Whether any of the grounds fdret termination of a trust exists is ordinarily a question of
fact.[EN12|

In some instances, the rule that has been followed is that in the absence of a reservation of a power of
revocation, a voluntary trust may be set aside only upon a showing that it was induced by fraud, duress, undt
influence,FN13 or mistake,EN14] except where all parties in interest are ascertained, are under no incapacity
and consent to the revocatidfiN15

Practice Guide:In order to properly plead a cause of action for the variation or termiraitetrust,
pursuant to a statute governing the power of a court to permit deviations or vary the terms of a trust, the
petitioner must plead ultimate facts establishing that: (1) all the adult beneficiaries of the subject trust had
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consented to the requed variation or termination of the trust; and (2) the requested variation or termination
would benefit the disabled, minor, unborn, and unascertained beneficiaries of thd-tl€}s.[

The Uniform Trust Code specifies the persons who have standing to seek court approval or disapproval o
proposed trust modifications or meinations.FN17] Depending upon the specific action brought, the@ettl
trustee, or beneficiary may have standing to bring the adtidtd]

[EN1] In re Thurston, 154 Mass. 596, 29 N.E. 53 (1891)
- As to causes and grounds for terminating trusts, generallgSsé@6 et seq.

[EN2] Hills v. Travelers Bank & Trust Co., 125 Conn. 640, 7 A.2d 652, 123 A.L.R. 1419 (ID39F v.

Beddow, 106 Fla. 166, 142 So. 894 (1932)

- A request to transfer the assets of an irrevocable suppldmegtis trust to a pooled asset trust was a request
for a de facto termination of the trust, which could not be done without the written consent of the original
residuary beneficiaries, since no power was reserved in the trust which would otherwisa patahtransfer

of assetsMatter of Altschuler, 169 Misc. 2d 613, 645 N.Y.S.2d 999 (Sup 1996)

- As to the specific requirements as to consent of beneficiaries and trustee$0see

[FN3] Spencer v. Spencer, 31 Ind. App. 321, 67 N.E. 1018 (Div. 1 1903)
- As to the procedure in proceedsito terminate or set aside a trust, generallyg &gl

[EN4] Ricards v. Safe Deposit & Trust Co. of Baltimore, 97 Md. 608, 55 A. 384 (1903)

[EN5] In re Green Valley Financial Holdings, 32 P.3d 643 (Colo. Ct. App. 2001)

[FN6] Sun Bank/Miami, N.A. v. Hogarth, 536 So. 2d 263 (Fla. Dist. Ct. App. 3d Dist. 1988)
- As to the failure of the purpose of the trust as a ground for judicial termination of a tegst, kb

[EN7] Sun Bank/Miami, N.A. v. Hogarth36 So. 2d 263 (Fla. Dist. Ct. App. 3d Dist. 1988)
- Persons beneficially interested in trust are necessary parties to a suit to terminate tiekasst.
Capadalis, 954 S.W.2d 735 (Tenn. Ct. App. 1997)

[EN8] Byers v. Beddow, 106 Fla. 166, 142 So. 894 (198aderhill v. U.S. Trust Co227 Ky. 444, 13 S.W.2d
502 (1929)

[EN9] In re Stack'aVill, 217 Wis. 94, 258 N.W. 324, 97 A.L.R. 316 (1935)

[EN10] Horne v. Timber Hill Holdings, 163 N.C. App. 582, 594 S.E.2d 207 (2004)

[EN11] Horne v. Timber Hill Holdings, 163 N.C. App. 582, 594 S.E.2d 207 (2004)

[EN12] Dodd v. Berlinsky, 344 S.C. 172, 543 S.E.2d 237 (Ct. App. 2001)

[EN13] 8§ 119
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[FN14]§ 118

[EN15] Pernod vAmerican Nat. Bank & Trust Co. of Chicago, 8 Ill. 2d 16, 132 N.E.2d 540, 59 A.L.R.2d 1223
(1956)

[EN16] Brock v. Blackwood, 143 S.W.3d 47 (Mo. Ct. App. W.D. 2Q@éh'g and/or transfer denied, (July 27,
2004) and transfer denied, (Sept. 28, 2004).

[FN17] Uniform Trust Code § 41@Comment.

[FN18] Uniform Trust Code § 410).
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Petitiord By truste® To terminate trusts Proceeds for minors to custodi@4. Am. Jur. Pleading and Practice
Forms,Trusts § 300

Petitiord By successor trustdeFor termination of trus24 Am. Jur. Pleading and Practice Forms, Trusts § 301

In the absence of a reserved power to revoke a trust, the trustor generally cannot by judicial action have &
trust revoled against the consent of the beneficiarid$]] unless the trustoram show good cause for its
revocation, such as that its execution was induced by fraud, duress, or undue info&hééof can the trust
be revoked even for good cause unless all interests are before thé&baiipwever, there is authority for
the view that a settlor who is the sole beneficiary of the trust may have the trust revoked and set aside, even
though it was initially establisklen the form of an irrevocable trugtNl4]

A legally created trust ay not be terminated at the pleasure of the trugt®é][However, thdrustee may
petition for dissolution of the trust under certain circumstances, such as if the purposes for which it was creat
have been accomplished or have been so frustrated that the trust serves no lawful BNGose.[

[EN1] Taylor v. Buttrick, 165 Mass. 547, 43 N.E. 507 (189gisler v. Pearsall, 22 R.l. 367, 48 A. 8 (1901)

[FN2] 88 119 et seq.

[EN3] § 674

[FN4] Johnson v. First Nat. Bank of Jackson, 386 So. 2d 1112 (Miss..1980)

- A settlor was not the sole beneficiary of an inter vivos trust, as would allow her to dsrpghination even

if it was labeled irrevocable, under the Restatement Second, Trusts, where, under the terms of the trust, the
settlor's son and grandson were successor income beneficiaries after the settlor's death, and son, grandson,
daughter wex remainder beneficiarieBlatter of Estate of Sanders, 261 Kan. 176, 929 P.2d 153 (1996)

[EN5] City of Islandia v. Metropolitan Dade County, 362 So. 2d 385 (Fla. Dist. Ct. App. 3d Dist. 1978)

[ENG] City of Islandia v. Metropolitan Dade County, 362 So. 2d 385 (Fla. Dist. Ct. App. 3d Dist. 1978)
- As to accomplishment and failure or impairment, of trusppses as grounds for termination of trusts,
generally, see § 09 111

© 2011 Thomson Reuters.-3B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS 8§ 80
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Il. Express, Technical, ddirect Trusts; in General
E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust
3. Termination or Setting Aside of Trust by Court
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§ 81. Termination an application of beneficiaries
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Model Codes and Restatements

Restatement Third, Trusts 8§ 65

Law Reviews and Other Periodicals

Walker,Get your dead hands off me: Beneficiaries' right to terminate or modify a trust under the Uniform Trust
Code. 67 Mo. L. Rev. 443 (2002)

A trust may be ordered terminated if all beneficiaries consent to its termination, and if the trust instrument
does not by express terms or by implication prohibit its terminakbdii]] Even though its prescribed duration
has not passed, the beneficiaries of a trust can require a court of equity to decree the termination of the trust
where: (1) all beneficiaries consent; (2) no beneficiary is under an incapacity; and (3) the coatoiuha
trust is not necessary to carry out a material purpose of theRN@&t$o, if the continuance of a trust is
necessary to carry out a material purpose of the trust, the beneficiaries cannot compel its terf@tion,[
although it has been said that a trust should be terminated if all beneficiaries consent to its termination unles:
such termination would defeat a material purpds@etrust.EN4] Further, a court will not end the trust as a
whole o the request of only a part of the beneficiaries, and it is not sufficient for purposes of this rule that
beneficiaries have no objection to its termination or take no position on the matter, as all beneficiaries must
consentENY|

Under the Uniform Trust Code, an irrevocable trust may be terminated upon consent tifeall of
beneficiaries if the court concludes that continuance of the trust is not necessary to achieve any material pury
of the trust.ENG]

Practice Guide: An instruction regarding the termination of a trust should explicitly alert the jury to the fact
that, if any material purpose of the trust could still be accomplishedhaneficiaries cannot compel its
termination pursuant to the doctrine of frustratibiy]
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Under the doctrine of election, trust beneficiaries who accepted distributions from a trust were barred fromn
bringing an action to set aside the trust on the grounds that the settlor lacked capacity to form the trust, that t
trustdid not reflect the settlor's intent, and that the trust was the result of undue influence and
misrepresentation&Ng|

[EFN1] Carnahan v. Johnson, 127 Ohio App. 3d 195, 711 N.E.2d 1093 (12th Dist. Madison County 1998)

[FN2] Neeley v. Neeley, 26 Kan. App. 2d 924, 996 P.2d 346 (2@d0¢rican Nat. Bank of Cheyenne, Wyo.
v. Miller, 899 P.2d 1337 (Wyo. 1995)

[EN3] In re Estate of Somers, 277 Kan. 761, 89 P.3d 898 (2004)

[EN4] Carnahan v. Johnson, 127 Ohio App. 3d 195, 711 N.E.2d 1093 (12th Dist. Madison County 1998)

[EN5] Sundquist v. Sundquist, 639 P.2d 181 (Utah 1981)

- The termination oé trust before the occurrence of the event upon which the trust was to cease was imprope:
where fewer than all trust beneficiaries consented to the trust's termimditikas v. Capadalis, 954 S.W.2d

735 (Tenn. Ct. App. 1997)

[EN6] Uniform Trust Code 8§ 41b).

[EN7] Steele v. Kelley, 46 Mass. App. Ct. 712, 710 N.E.2d 973 (1999)

[FN8] In re Beglinger Trust, 221 Mich. App. 273, 561 N.W.2d 130 (1997)
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E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust
3. Terminaibn or Setting Aside of Trust by Court

Topic SummaryCorrelation TableReferences

§ 82. Necessity of consent of trustees or beneficiaries
West's Key Number Digest

West's Key Number Digestyusts 61(.5) 61(1)

Forms

Release by beneficiary pursuant to settlement agreet®htAm. Jur. Legal Forms 2d, Trusts 8 251:604

Complaint, petition, or declaratiénTo compel distribution of trust propeéyAllegationd Desire of stlor and
beneficiaries that trust be terminat@d.Am. Jur. Pleading and Practice Forms, Trusts § 305

The view has been expressed that a court cannot terminate an active trust against the consent of the
trustee.FN1] In this regard, it has been stated that although the trust may be terminated for good cause or by
operation of the Statute of Uses, in the former instance the consent of the trustee should be BR@ined.[

Other cases, however, have expressed the view that the consent of the trustee is not essential to a decree
authorizing the termination of a trugtiy 3]

Where all the beneficiaries of the trust, of whom none is under legal incapacity, consent to the termination
of the trust, that resutan be accomplished, unless the material purposes of the trust require its
continuancefN4] Thus, consent is also ordinarily required for judicial termination of a trust in an action
brought therefor by the settlde)i5] or by the beneficiarieNG|

[FN1] Cuthbet v. Chauvet, 136 N.Y. 326, 32 N.E. 1088 (1893)

[EN2] Cuthbert v. Chauvet, 136 N.Y. 326, 32 N.E. 1088 (1893)

[FN3] La Salle Nat. Bank v. MacDonald, 2 Ill. 2d 581, 119 N.E.2d 266, 46 A.L.R.2d 901 (1954)

[EN4] Disher v. Fulgoni, 161 Ill. App. 3d 1, 112 1ll. Dec. 949, 514 N.E.2d 767 (1st Dist. 1987)

[EN5] § 103

[ENG] § 104
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Il. Express, Technical, or Direct Trusts; in General
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4. Causes and Grounds for Termination of Trust

Topic SummaryCorrelation TableReferences

§ 83. Trustee's conduct
West's Key Number Digest

West's Key Numbebigest, Trusts 61(.5) 61(3)

A trust does not terminate or lapse merely by reason of misconduct or violation of the trust by the
trustee,EN1] the trustee's inability to administer the trusip] or his or her neglect of, inattention tely3] or
abandonment of the trust, or an improper lease of the trust propBr/Nlor is a trust terminated merely by
the trustee's wrongful conversion of the trust propérlNg However, under some circumstances, the failure of
a trustee to carry out the purposes of a trust is ground for its termiriatiéhThe fact that a settlor/trustee
exceeds the powers as trustee and violates his or heddesnot terminate the trust, but merely provides a
justification for removal of the trustee and appointment of a succedsay.|

A trustee's representations to the beneficiaries about the termination date of the trust had no legal
significance and could not be used against the trustees either as a basis for estoppehissass against
interest in a petition by the beneficiaries to terminate the trust, as the settlor's intent controlled the trust
termination.EN§]

[EN1] Johnson v. Thornton, 264 S.C. 252, 214 S.E.2d 124, 87 A.L.R.3d 918.(1975)

[ENZ2] Girard v. City of Philadelphia, 74 U.S. 1, 19 L. Ed. 53 (1868)

[FN3] Chicago, M. & St. P. Ry. Co. v. Des Moines Union Ry. Co., 254 U.S. 196,41 S. Ct. 81,65 L. Ed. 219
(1920)

[EN4] People ex rel. Ellert v. Cogswell, 113 Cal. 129, 45 P. 270 (1896)
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[EN5] Noble v. Noble, 198 Cal. 129, 243 P. 439, 43 A.L.R. 1235 (1926)
- As to the right of a beneficiary to impress astran proceeds, s&8 292 et seq.

[EN6] In re Patterson's Estate, 333 Pa. 92, 3 A.2d 320, 120 A.L.R. 967 (1939)
- As to failure of trust purpose as a ground for termination of a trust, generalfy/14ée

[EN7] Taliaferro v. Taliaferro, 260 Kan. 573, 921 P.2d 803 (1996)

[FN8] Matter of Trusts Created by Ferguson, 929 P.2d 33 (Colo. Ct. App..1996)
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Topic SummaryCorrelation TableReferences

8 84. Absence or death of trustee
West's Key Number Digest

West's Key Number Digestyusts 61(.5) 61(2)

In general, a trust will near fail for want of a trusted=N1] Furthermore, a trust will not berminated by
the death of the trustddfi2] unless the trust is persdra the trustee in the sense that the trustor intended no
other person to administer EIl3] The courts generally have jurisdiction to appoint a trustee in such cases, to
prevent failure of the trusEN4] Further, where one of two trustees dies, the trust is not revoked by such
occurrenceffN5] the trusteeship instead devolves on the surviving trustee, pending appointment, if any, of a
new trustee NG|
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[EN1] In re V-1-D, Inc., 198 F.2d 392 (7th Cir. 19520 re Hill's Will, 261 Wis. 290, 52 N.W.2d 867 (1952)

[EN2] Mast v. Blackburn, 248 N.C. 231, 102 S.E.2d 812 (1958)

[EN3] Booth v. Krug, 368 Ill. 487, 14 N.E.2d 645, 117 A.L.R. 1193 (198&Xhright's Trustee v. Gaut, 276
Ky. 562, 124 S.W.2d 782, 120 A.L.R. 1403 (1939)

- The death of a single trustee does not revoke a Bustbaugh v. Burns, 635 S.W.2d 518 (Tenn. Ct. App.
1982)

- As to a trust as being personal or impersonal to a trustee, generafiy34ge

[EN4] § 250

[EN5] Bumbaugh v. Burns, 635 S.W.2d 518 (Tenn. Ct. App. 1982)

[FN6] § 262
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Forms

Complaint, petition, or declaratidnTo compel distribution of trust propeéyAllegationd Trust purpose
accomplished on attainment of majority by beneficia@dsAm. Jur. Pleading and Practice Forms, Trusts § 304

The termination of a tst is authorized if its purpose has been fulfillEdLL] Thus, for exaple, a trustee
may petition for dissolution of a trust if the purposes for which it was created have been acconiphighed.|
However, a trust established by a will cannot be judicially terminated on the ground that its primary purposes
had been accomplished where the trust expressly provides for the termination of tgoinuse death of the
last survivor of the named beneficiaries, and this event had not yet ocdt@d]learly, to determine
whether the settlor's purpose has been accomplished, so as to warrant the early termination of a trust, the co
must determine the settlor's inteRiN4]

When the purposes of a trust are accomplished, the trust estate ceases to exist and the trustee'stitle bec:

extinct.[EN5]

Definition: Under common law, a wasting trust igast whose purposes have been accomplished, such that
the continuation of the trust would frustrate the settlor's inEe6[

[EN1] Ivey v. Ivey, 266 Ga. 143, 465 S.E.2d 434 (1998)iversity Of Maine Foundation v. Fleet Bank Of
Maine, 2003 ME 20, 817 A.2d 871 (Me.,2003)

[EN2] § 103

[EN3] Frost Nat. Bank of San Antonio v. Newton, 554 S.W.2d 149 (Tex. 1977)

[EN4] University Of Maine Foundation v. Fleet Bank Of Maine, 2003 ME 20, 817 A.2d 871 (Me.,2003)

[EN5] Macaulay v. Wachovia Bank of South Carolina, N.A., 333 S.C. 201, 508 S.E.2d 46 (Ct. App. 1998)

[EN6] Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 119 S. Ct. 755, 142 L. Ed. 2d 881 (1999)
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§ 86. Absence or extinguishment of trust purposes
West's Key Number Digest

West's Key Number Digestyrusts 61(.5) (3)

While the nonexistence of a valid trust purpose makes a trust passive, so that it is executed by the statute
uses,EN1] the nonexistence of a purp@s¢hat is, the dry or passive character of the &usta ground for
judicial termination of such a trugtlN2] Furthermore, grounds for the judicial termination of a trust are
provided where the purpose of the trust no longer exi$t§][However,a trust will not be terminated by the
court on the ground that the reason or motive for the creation of the trust has ceased to exist, where no motiv
expressed in the instrument and the language is perfectly plain and unambitudus.[

A court may terminate a trust when there is no good reason for the trust to cantinaiebeneficiaries are
competent and release their interestsq]

A trust may also be terminated when an event happens upon which the trust is teNépse.[

[EN1] 8 7.

[EN2] Warner v. Tullis, 206 lowa 680, 218 N.W. 575 (1928arpenter vCarpenter's Trustee, 119 Ky. 582, 27
Ky. L. Rptr. 206, 84 S.W. 737 (1905)

- A testamentary trust may be terminated by a court of equity for failure of purpose, performance, or
accomplishment, as of the date of such failDennis v. Omaha NaBank, 153 Neb. 865, 46 N.W.2d 606, 27
A.L.R.2d 674 (1951)

[EN3] Dimity v. Dixon, 74 Cal. App. 714, 241 P. 905 (1st Dist. 19@®&ist for firm ends on death of partner);
Fidelity & Columbia Trust Co. v. Gwynn, 206 Ky. 823, 268 S.W. 537, 38 A.L.R. 937 (188S)or and sole
beneficiary no longer subgt to attacks of epilepsy, which attacks were reason for creation of trust).

[EN4] Carpenter v. Carpenter's Trustee, 119 Ky. 582, 27 Ky. L. Rptr. 206, 84 S.W. 737 (1905)

[EN5] University Of Maine Foundation v. Fleet Bank Of Maine, 2003 ME 20, 817 A.2d 871 (Me.,2003)
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[EN6] Nickas v. Capadalis, 954 S.W.2d 735 (Tenn. Ct. App. 1997)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Géxdrks. All
rights reserved.

AMJUR TRUSTS § 86

END OF DOCUMENT
76 Am. Jur. 2d Trusts § 87
American Jurisprudence, Second Edition
Database updated August 2011
Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.Dgy&fframpo, J.D., Eric C.
Surette, J. D.
II. Express, Technical, or Direct Trusts; in General
E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust

4. Causes and Grounds for Termination of Trust

Topic SummaryCorrelation TableReferences

8 87. Failure or impairment of trust purposes; difficulty of performance
West's Key Number Digest

West's Key Number Digestyusts 61(.5) (3), 61.5

Forms

Petition or applicatiod Terminate trust or change trusde&rust income small and independent trustee expenses
highd Add to university endowment fungd4 Am. Jur. Pleading and Practice Forms, Trusts § 298

Grounds for the judicial terminatiaof a trust are provided where the trust purpose fall] The
termination of a trust may be ordered if the costs of administration defeat or substantially impair its
purposesEN2] Under the Uniform Trust Code, a court may modify the administrative terms of a trust if
continuation of the trust on its existing terms would be impracticable or wasteful or impair the trust's
administration EN3] However, a trust is not terminated, nor is a ground for its terrmmatovided, by the
mere fact that the trust has become impractic&blé] or burdensomefqN5|
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[EN1] Dennis v. Omaha Nat. Bank, 153 Neb. 865, 46 N.W.2d 606, 27 A.L.R.2d 674 ;(¥@&k)ngman's
Building & Loan Ass'n v. Johnson, 28 Pa. D. & C. 683, 1936 WL 5719 (C.P. {faiaye of purpose on
failure of HOLC to accept a mortgage).

- As to the applicability of the cy pres doctrine to effectuate the avowed purposes of charitableetelSts,
Am. Jur. 2d, Charities 88 148 et seq.

[EN2] Ivey v. lvey, 266 Ga. 143, 465 S.E.2d 434 (1996)

[EN3] Uniform Trust Code § 41(b).

[FN4] People ex rel. Ellert vCogswell, 113 Cal. 129, 45 P. 270 (1896)

[EN5] In re Stack's Will, 217 Wis. 94, 258 N.W. 324, 97 A.L.R. 316 (1935)
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8§ 88. Impossibility of performance or achievement ofrtist purposes
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Forms

Complaint, petition, or declaratiénTo compel termination and distribution of trust to seftlémpossibility of
performance of catitions of charitable trus24 Am. Jur. Pleading and Practice Forms, Trusts § 302

Model Codes and Restatements

Restatement Third, Trusts 8§ 66

When the performance of a trust becomes impossible, such impossibility may congfitutadafor
termination of the trust, in a proper cab&l]l] Thus, if he continuance of a trust becomes hopeless as to the
achieving of its purpose, it may be terminated by an equity dder&g.Furthermore, if a trust is founded with
the dominant purpose of producing income, or an eventual profit, and that purpose becomes unattainable, it i
clear that a termination should be orderéd3] The Uniform Trust Code provides for the modification or
termination ofan uneconomic trusEN4]

[EN1] Fish v. Valley Nat. Bank of Phoenix, 64 Ariz. 164, 167 P.2d 107 (1®8y&rs v. Beddw, 106 Fla. 166,

142 So. 894 (1932)

- The primary purpose of a trust, which was to provide a lifetime home to the settlor's surviving spouse, could
be fulfilled by obtaining a reverse mortgage on the home, and thus, the trust was not subject tocerfiminati
impossibility, even though the trust did not hold assets with which to make the mortgage, maintenance, and t
payments on the home, and a reverse mortgage might exhaust the home's equity during the surviving spoust
lifetime. In re Rowe, 69 N.W.2d 260 (lowa Ct. App. 2003)

[EN2] Townsend v. Ch#es Schalkenbach Home for Boys, 33 Wash. 2d 255, 205 P.2d 345.(1949)
- A judicial sale of the trust property to satisfy a mortgage indebtedness, which was made prior to the creatior
of a trust, necessarily rendered the trust impossible of accomplishrnemb v. Ringo, 299 S.W.2d 112 (Ky.

1957)

[EN3] In re Dowell's Estate, 1954 OK 159, 270 P.2d 1098 (Okla. 1954)

[FN4] Uniform Trust Code § 414
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8 89. Change of conditions or unanticipated occurrence of events
West's Key Number Digest

West's Key Number Digestyusts 61(.5) 61(1) 61(3)

Forms

Trust provision for spougeSubject to reduction on remarriadd.C Am. Jur. Legal Forms 2d, Trusts 8§ 251:188

Complaint, petition, or declaratiénTo compel distribtiond Allegationd Termination of trust on remarriage of
beneficiary.24 Am. Jur. Pleading and Practice Forms, Trusts § 303

Model Codes and Restatements

Restatement Third, Trusts 8§ 66

There is authority for the view that a trust ig teyminated, nor is a ground for its termination provided, by
a mere change of conditioRI1] such as by a mere occurrence of events not anticipated by the tFié#r.[
However, the termination of a trust is authorized if, due to unknown and unanticipated circumstances,
continuance would defeat or substantially impair the accomplishment of trust pufd8gsiie doctrine of
"deviation" allows modification of the terms of a trust's administrative provisubes there is both an
unforeseen change in circumstances and a frustration of the settlor's main objectives by this change if strict
adherence to the settlor's directions is requiFdt¥] Under the "doctrine of deviation," a court can direct or
permit a deviation from the terms of a trust where compliance is impossitiegat,ior where owing to
circumstances not known to the settlor and not anticipated by him or her compliance would defeat or
substantially impair accomplishment of the purposes of the #0[It has been said that the modification or
deviation from the terms of a trust or trust provisions depends upon an analysisessential element&N6)|
(1) what is the purpose of the trust;

(2) what are the change of circumstances, if any;
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(3) whether the result of the change of circumstances was anticipated by the settlor; and

(4) whether the change of circumstances not anticipated by the settlor defeats or substantially impairs the
purpose®f the trust.

Although a court has considerable discretion to adapt a trust to changed circumstances, this flexibility is n
unlimited.[EN7]

Under the Uniform Trust Code, a court may modify the administrative or dispositive terms of a trust or
terminate the trust if, because of circumstances not anticipated by the seitldication or termination will
further the purposes of the truBtiN8] To the extent practicable, the modification must be made in accordance
with the settlor's probable intentioRNI9] This provision gives a court authority to evaluate the circumstances
of the trust and determine whether the settlor anticipated such circumstances, and if the settlor did not anticif
the circumstances, ¢hcourt can modify the trust in furtherance of the trust's purfd$#]

[FN1] Anderson v. Bean, 272 Mass. 432, 172 N.E. G27A.L.R. 959 (1930)

[ENZ2] Hills v. Travelers Bank & Trst Co., 125 Conn. 640, 7 A.2d 652, 123 A.L.R. 1419 (1939)

[EN3] Ivey v. Ivey, 266 Ga. 143, 465 S.E.2d 434 (19%8ils v. Robinson, 934 S.W.2d 774 (Tex. App.
Houston 14th Dist. 1996yacated pursuant to settlemed88 S.W.2d 717 (Tex. 199@nd writ granted, (Feb.
6, 1997).

[FN4] In re Trust of Hirt, 2003 PA Super 287, 832 A.2d 438 (PASUPER,2008 Rubin, 4 Misc. 3d 634,
781 N.Y.S.2d 421 (Sur. Ct. 2004)

[EN5] Daloia v. Franciscan Health Sys. of Cent. Ohio, Inc., 79 Ohio St. 3d 9888402, 679 N.E.2d
1084 (1997)

[EN6] In re James C. Atkinson Clifford Trust, 762 So. 2d 775 (La. Ct. App. 1st Cir.,20003enied,772 So.
2d 655 (La. 2000)

[EN7] All Saints Parish, Waccamaw V. Protestant Episcopal Church in the Diocese of SoutraCas8is.C.
209, 595 S.E.2d 253 (Ct. App. 2004)

[EN8] Uniform Trust Code § 4X3).

[EN9] Uniform Trust Code § 4X3).

[FN10] In re Estate of Somers, 277 Kan. 761, 89 P.3d(2084)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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4. Causes and Grounds for Termination of Trust

Topic SummaryCorrelation TableReferences

8 90. Meeting of legal and equitable interests in same person or persons; merger
West's Key Number Digest

West's Key Number Digestrusts 61(.5) 61(3)

A.L.R. Library

Termination of trust where life interest and remainder or reversion are acquired by same person, 50 A.L.R.2d 11

Model Codes and Restatements

Restatement Third, Trusts 8§ 69

It is essential to the creation and existence of a valid express trust that thenedoeontinue to lde a
separation in different persons of the legal and equitable interests in the same prdiigranf, if there is no
separation of legal and equitable interests of adrtist is, ifthe entire legal and equitable estates come
together in the same pergbithe doctrine of merger may apply and the trust is termin&t€d] [Thus, for
example, a trust may be terminated based on merger of equitable and legal estates where the beneficial
ownership vests in or inures to the trustels ] or where the legal interest or estate of the trust may be, and is,
conveyed and transferredttee beneficiary fN4]

It is essential, in order to have a mergethef legal and equitable titles, rendering an attempted trust invalid,
that the equitable interest of no other person than the holder of the legal title shall intENgrenf that the
legal and equitable estates be coextensive and commenshI&té[ that is, the legal estate and the equitable
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estate are the sank@7] or the legal estate is at least as extensive as the equitable [eSit€lie legal estate

and the equitable estate are the same so that merger applies where, for instance, by operation of law, the en
benefical interest passes to the trustee, or the legal title passes to a sole benEfitShWliere the sole

trustee has by subsequent events become the sole beneficiary of theheustistee's legal interest and the
beneficiary's equitable interest being of the same quality and duatienlegal and the equitable interests

merge, the trust terminates, and the trustee holds the property free from theNd@tjowever, a trust was

not terminated where the IHacome beneficiary had no authority or power over the real property of the trust;
although the lifeancome beneficiary had broad discretion to direct sales, investments, and distradfulie

income; where the legal interests as to the real property were still held solely by the trustee, separate from ar
legal or equitable interests held by the-lifieome beneficiary; and the beneficiary's children held the equitable
remainder inter&t, which had not legally or equitably merged with their father's interests in the trust; so that the
beneficiaries' legal and equitable interests in the trust were not coextensive or commensurate and did not
encompass the whole trust interdSi[L1]

Observation: Equity may refuse to recognize a merger, notwithstandinghwfithe legal and equitable
estates in trust property in the same person, where such result would be contrary to the trustor's intention ant
would destroy a valid trusEN12 Furthermore, there is authority to the effect that the doctrine of merger does
not apply to terminate a trust naming two or more trustees the excheneficiaries of the trudtN13

CUMULATIVE SUPPLEMENT
Cases:
When it is applied to the law of trusts, thecsdled "merger doctrine" is the equitable concept that a valid

trust must have a separation of the legal estate from the beneficial enjoyment, and that no trust can exist whe
the same person possesses batbich v. Crow, 2009 OK 20, 206 P.3d 599 (Okla. 2009)

[END OF SUPPLEMENT]

[EN1] § 49

[EN2] First Alabana Bank of Tuscaloosa, N.A. v. Webb, 373 So. 2d 631, 7 A.L.R.4th 610 (Ala.;1979)
Contella v. Contella, 559 So. 2d 1217 (Fla. Dist. Ct. App. 5th Dist. 1990)

- As to the merger of legal and equitable estates, generall@8sém. Jur. 2dEstates 8§ 429

[FN3] Restatement Third, Trusts §,8omment a.

[FN4] Restatement Third, Trusts §,8%omnent b.

[EN5] Blades v. Norfolk Southern Ry. Co., 224 N32, 29 S.E.2d 148, 151 A.L.R. 1278 (1944)

[EN6] Contellav. Contella, 559 So. 2d 1217 (Fla. Dist. Ct. App. 5th Dist. 19@des v. Norfolk Southern
Ry. Co., 224 N.C. 32, 29 S.E.2d 148, 151 A.L.R. 1278 (1944)

[EN7] Contella v. Contella, 559 So. 2d 1217 (Fla. Dist. Ct. App. 5th Dist. 1990)
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[EN8] Blades v. Norfolk Southern Ry. Co., 224 N.C. 32, 29 S.E.2d 148, 151 A.L.R. 1278.(1944)

[FN9] Contella v. Contella, 559 So. 2d 1217 (Fla. Dist. Ct. App. 5th Dist. 1990)

[EN10] Reed v. Browne, 295 N.Y. 184, 66 N.E.2d 47, 165 A.11661 (1946)
- As to the general rule that the sole beneficiary cannot be the sole trustee of that trust, and implications
therefrom, seg 243

[FN11] Contella v. Contella, 559 So. 2d 1217 (Fla. Dist. Ct. App. 5th Dist. 1990)

[FN12] Dennis v. Omaha Nat. Bank, 153 Neb. 865, 46 N.W.2d 606, 27 A.L.R.2d 674 ;(Hemsldk v. Sidley,
241 Wis. 813 N.W.2d 710 (1942)

[FN13] First Alabama Bank of Tusk#osa, N.A. v. Webb, 373 So. 2d 631, 7 A.L.R.4th 610 (Ala. 1979)
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A.L.R. Library

Termination of trust where life interest and remainder or reversion are acquired by same person, 50 A.L.R.2d 11

A trust may be terminated as the consequence of a merger or meeting of beneficial estates in the same
person.EN1] Thus, a trust may be terminated where the life interest and the fee in the beneficial ownership
merge in the same persdf\2|

Where a trust is established for only the purpose of preserving the corpus for the benefit of the
remainderman, in the absence of a contravening statute, ibldher lof the beneficial interest for life also
acquires an absolute interest in the remainder, to the exclusion of any outstanding beneficial interest in the
property in question, the trust may be terminated as to such property, and the trust benefitadey an
absolute legal and equitable title which he or she may dispose of ff@&y$ince a trust intended only to
preserve the corpus for the remaindermen will terminate where tHeeliieficiary acquires the remainder
interest, notwithstanding the outstanding legal title in the trustee, a fortiori such a trastmiitlate where the
life-beneficiary in question also holds the legal title as trustisd][

There is authority that a lfbeneficiary's acquisition of a contingent or defeasible remainder interest in the
corpus, or the acquisition of the life interest by one holding a contingent or defeasible remainder, will not justi
the termination of a trusEN5] However, other courts have taken thesition that possible contingent
remainders in trust property might be destroyed by the merger of an existing life estate into the remainder in
fee.[FN6]

There is authority for the view that where a legacy is vested, although the enjoyment is postponed, it may
ordered to be paid to the beneficiary when he or she I®ammes, sui juris, such cases being based upon the
theory that the postponement of enjoyment is inconsistent with the absolute interest given, and that this is tru
irrespective of the intent of the creator of the tr&$t.]] To the contrary, however, in some instances the
conclusion has been reached that even thoughgheisivested, the enjoyment may be postponed in
accordance with the plain intent of the creator of the trust, unless it contravenes some positive rule of law or i
against public policyfN8]

[FN1] Stuart v. Stuart, 33 Del. Ch. 501, 106 A.2d 771, 50 A.L.R.2d 1156 (1N&3ols v. First Nat. Bank of
Baker, 199 Or. 659, 264 P.2d 451 (1953)

[EN2] Rowley v. American Trust Co., 144 Va. 375, 132 S.E. 347, 45 A.L.R. 738 (1926)

[FN3] Stuart v. Stuart, 33 Del. Ch. 501, 106 A.2d 771, 50R.2d 1156 (1953Nichols v. First Nat. Bank of
Baker, 199 Or. 659, 264 P.2d 451 (1953)

[EFN4] Ormsby v. Dumesnil, 91 Ky. 601, 13 Ky. L. Rptr. 209, 16 S.W. 459 (18%hygley v. Conlan, 212
Mass. 135, 98 N.E. 1064 (1912)

[EN5] In re Easterday's Estate, 45 Cal. App. 2d 598, 114 P.2d 669 (1st Dist. 1941)

[EN6] Dickson v. Neal, 2 F.2d 533 (C.C.A. 8th Cir. 192Randall v. Randall, 60 F. Sup®08 (S.D. Fla.
1944)
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[EN7] Heifetz v. Bank of America NaTrust & Sav. Ass'n, 147 Cal. App. 2d 776, 305 P.2d 979, 62 A.L.R.2d
1403 (2d Dist. 1957(settlor who is the sole remaining beneficiary of a trust may terminate it even though
settler has no reserved power of revocation and the purposes of theweusbhbeen fully accomplished);
Crumlish v. Delaware Trust Co., 29 Del. Ch. 503, 46 A.2d 888, 169 A.L.R. 451 (1946)

[FN8] Shelton v. King, 229 U.S. 90, 33 S. Ct. 686, 57 L. Ed. 1086 (1918 Hamburger's Will, 185 Wis.
270, 201 N.W. 267, 37 A.L.R. 1413 (1924)

© 2011 Thomson Reuter33-34B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS § 91

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 92

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., Wilam Lindsley, J.D., Lucas Martin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C.
Surette, J. D.

II. Express, Technical, or Direct Trusts; in General
E. Duration of Trust; Revocation, Termination, or Setting Aside of Trust
4. Causes and Grounds fbermination of Trust

Topic SummaryCorrelation TableReferences

§ 92. Mistake or misunderstanding
West's Key Number Digest

West's Key Number Digestrusts 61(.5) 61(3)

A.L.R. Library

Cancellation of irrevocable inter vivos trust on ground of mistake or misunderstanding, 59 A.L.R.2d 1229

A trust can be rescinded because of a material mistake in its crdatitjgnd under one view, in the
absence of a reservation of a power of revocation, inducement of the trust by mistake snbya dmited
number of factors which may be shown in order to set aside a voluntary=i#except where all parties in
interest are ascertained, are under no incapacity, and consent to the revetijdhg other factors being
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inducement by fraud, duress, or undue influefd@®4] The existence of a mistake which has induced a trust,
and is thereby grounds for rescinding such trust, is ordinarily a fact question for theNG}y hus, mistake
preventing a voluntary deed of trust from constituting a true expresisiba ceal intention of the grantor is
ground for setting such deed of trust adidé] where established by sufficient proéfy7] Howeve, if no
provision is omitted which the grantor or settlor intended to insert in the trust instrument, the trust cannot be <
aside merely because the settlor failed to think of some contingency and therefore failed to make provision fc
in the instrunent.[ENS]

A mistake of law or a misunderstanding as to the legatedf a trust instrument is ordinarily not sufficient
ground, by itself, to authorize the instrument's cancellai®®] Further, ordinarily, the mere omission of a
power to revoke the trust does not in itself constitute reason for cancellation of the trust on the ground of
mistake or misunderstandingN1J However, in some instances, misunderstanding or ignorance as to the lega
effect d an inter vivos trust instrument or agreement may justify the cancellation of the trust, at least under
certain circumstance§N11]

[EN1] In re Schulz' Estate, 180 Pa. Super. 243, 120 A.2d 181 (1956)
- A trust can be rescinded upon a showing of mist@kese v. Leary, 727 S.W.2d 408 (Ky. Ct. App. 1987)

[FN2] Pernod v. American Nat. Bank & Trust Co. of Chicago, 8 Ill. 2d 16, 132 N.E.2d 540, 59 A.L.R.2d 1223
(1956)

[EN3] § 101

[EN4] § 119

[EN5] Cruse v. Leary, 727 S.W.2d 408 (Ky. Ct. App. 1987)

[FN6] Lambdin v. Dantzebecker, 169 Md. 240, 181 A. 353, 102 A.L.R. 277 (1@3%rhof v. Grand Haven
State Bank, 239 Mich. 313, 2N.W. 178 (1927)

[EN7] § 705

[EN8] Taylor v. Buttrick, 165 Mass. 547, 43 N.E. 507 (1896)
- As to the effet of the mere omission of the power to revoke a trustg S€s.

[EN9] Pernod v. American Nat. Bank & Trust Co. of Chicago, 8 Ill. 2d 16, 132 N.E.2d 540, 59 A.L.R.2d 1223
(1956)

- In an action by the settlor to invalidate an irrevocable trust, there was no clear showing that the settlor was
mistalen as to the legal effect of the document she signed, as to the contrary, évidehading the

testimony of the settlor's attorney who prepared the trust documents at the settlor's request and the settlor's «
statements that she wished to make sednaadial provisions for both her children and her fighaedicated

that the settlor knew precisely the purport and implication of the document she exideutestn v. Grobe,

790 F. Supp. 443 (S.D. N.Y. 199)dgment aff'd984 F.2d 5942d Cir. 1993)

[EN10] § 107
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[EN11] Markell v. Sidney B. Pfeifer Foundation, Inc., 9 Mass. App. Ct. 402, M.E.2d 76 (1980)abrogated
on other grounds by;leary v. Cleary, 427 Mass. 286, 692 N.E.2d 955 (1o@#jerly woman relying on
attorney);Greene v. Greene, 56 N.Y.2d 86, 451 N.Y.S.2d 46, 436 N.E.2d 496 (L@82y advantage dhe
attorneyclient relationship).
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8 93. Fraud, undue influence, or duress
West's Key Number Digest

West's Key Numeér DigestTrusts 61(.5) 61(3) 61.5

A court in equity can terminate even an irrevocable trust where the trust was procured through fraud, undt
influence, duress, or coercioRN 1]

For a declaration of a trust to be invalid and unenforceable as procured by undue influence, the influence
exerted must be undue and opera such a degree as to amount to coer¢tdl?] That is, there mushave
been the kind of mental coercion which destroyed the free agency of the creator of the trust and constrained
trustor to do that which was against his or her will and what the trustor would not have done if the trustor had
been left to his or heawn judgment and volitionN3] Even so, whether fraud, duress, adue influence as to
the creation of a trust exists is ordinarily a fact question for the ][

Practice guide:In some jurisdictions, the person seeking revocation or termination of the trust must bring
evidence to raise a presumption of undue influgrdg] or duressfEN6] in order to get the issue before the
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jury. Also, in order to raise a presumption that the trust was the product of duress or undue influence, a
cotrustee has been required to shoat #nother trustee has unduly profited from such tRIST]

Observation: The remedy for a settlor who alleges a lack of intent to create an irrevocable trust is to seek
rescission based on mistake, fraud, duress, or undue influence, rather than a termination ofEhiSJtrust.[

CUMULATIVE SUPPLEMENT

Cases:

It is not enough when attempting to establish undue influence and invalidast t@ show that there was
an opportunity to exert influence coupled with a substantial benefit under the trust; actual deprivation of the
grantor's free will is required.ewis v. Van Anda, 282 Ga. 763, 653 S.E.2d 708 (2007)

Evidence supportefihding that relations between settlor and his stepdaughter and stepdaughter's husbanc
afforded stepdaughter and husband an opportunity to control testamentary act, as would support finding of
undue influence in settlor's amendment of trust and will tolaisit son and leave entire estate to two
stepdaughters; stepdaughter and husband had moved into settlor's ranch, husband sat in on estate planning
meeting with settlor and his attorney, and husband called estate planning attorney and told himf settlor'
intended disposition of propertgelly v. McNeel, 2011 WY 79, 250 P.3d 1105 (Wyo. 2Q11)

Undue influence in amendment of a trust is seldom susceptible of direct proof and may be established by
proof of facts from which it may be fairly and reasbly inferredKelly v. McNeel, 2011 WY 79, 250 P.3d
1105 (Wyo. 2011)

[END OF SUPPLEMENT]

[EN1] Rebidas v. Murasko, 450 Pa. Super. 546, 677 A.2d 331 (1D66ay v. Berlinsky, 344 S.C. 172, 543
S.E.2d 237 (Ct. App. 2001)
- As to duress and undue influence, generally, see 25 Am. Juruges<band Undue Influence.

[EN2] Alexander v. Walden, 283.C. 126, 337 S.E.2d 241 (Ct. App. 1985)

[FN3] Alexancer v. Walden, 287 S.C. 126, 337 S.E.2d 241 (Ct. App. 1985)

[EN4] Cruse v. Leary, 727 S.W.2d 408 (Ky. Ct. App. 1987)
- As to the weight and sufficiency of evidence of fraud or undue influence in procuring a trust, generglly, see
703

[EN5] Alexander v. Walden, 287 S.C. 126, 337 S.E.2d 241 (Ct. App. 198f) Betty A. Luhrs Trust, 443
N.W.2d646 (S.D. 1989)
- As to proof and presumptions regarding undue influence in procuring a trust agreement688e583 705.

[ENG] In re Betty A. Luhrs Trust, 443 N.W.2d 646 (S.D. 1989)

[EN7] § 106
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[EN8] Wils v. Robinson, 934 S.W.2d 774 (Tex. App. Houston 14th Dist. 1986ated pursuant to settlement,
938 S.W.2d 717 (Tex. 199@nd writ granted, (Feb. 6, 1997).
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The purpose of a spendthrift trust being to provide a fund for the maintenance of the beneficiary while at t!
same time protecting the beneficiary not only from himself or herself, but also from his or her credifipres, [
"spendthrift trust” has been defined as one in which the beneficiamaide to transfer, assign, or alienate his
or her right to future payments of income or princip@ll?] That is, a "spendthrift trust" is a trust in which the
power of alienation has been suspend&d3d By the terms of such a trust, or by statutes pertaining to
spendthrift trusts, a valid restraint on the voluntary and involuntary transfer of the interest of the beneficiary is
imposed.EN4]
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[EN1] In re Martin, 119 B.R. 297 (Bankr. M.D. Fla. 1990)

- The purpose of a spendthrift trust is to protect the baagfirom himself and his creditork re Lichstrahl,

750 F.2d 1488 (11th Cir. 198&Ejected on other grounds kg, re Lucas, 924 F.2d 597 (6th Cir. 19Paind
(abrogated on other grounds Bgtterson v. Shumate, 504 U.S. 7582 S. Ct. 2242, 119 L. Ed. 2d 519

(1992).

- Spendthrift trusts are designed to provide for the maintenance of the beneficiary, while protecting the fund
from both the beneficiary's improvidence and his or her credltors. Atallah, 95 B.R910 (Bankr. E.D. Pa.
1989)

- Spendthrift trusts are trusts created to maintain a designated beneficiary and to insulate the fund from claim
of the beneficiary's creditork re Schwartz, 58 B.R. 606 (Bankr. N.D. lowa 1984)

- Spendthrift tusts serve many useful purposes such as protecting beneficiaries from their own providence,
protecting parties from their financial inabilities, and providing a front for suppadardi v. White, 463 So. 2d
218 (Fla. 1985)

[FN2] Brosamer v. Mark, 540 N.E.2d 652 (Ind. Ct. App. 2d Dist. 1988Y,561 N.E.2d 767 (Ind. 1990)

[FN3] Morrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)

[EN4] Matter of Petrg, 116 B.R. 95 (Bankr. S.D. Ohio 199@) re Estate of Brown, 148 Vt. 94, 528 A.2d 752
(1987) In re Atallah, 95 B.R. 910 (Bankr. E.D. Pa. 198@atter of Nuttleman, 117 B.R. 975 (Bankr. D. Neb.
1990) decision aff'd in partev'd in part on other grounds28 B.R. 254 (D. Neb. 1991)

- A spendthrift trust of either income or principal is one in which by the terms of the trust a valid restraint on tr
voluntary and involuntary transfer of assets by the beneficiamypesedMcNeal v. Bonnel, 412 S.W.2d 167

(Mo. 1967)

- A trust creating an equitable interest in the trust estate for the life of the beneficiary and restricting him from
anticipating or alienating, either voluntarily or involuntarily, his iast in the trust is a spendthrift trust.

Germann v. New York Life Ins. Co., 286 S.C. 34, 331 S.E.2d 385 (Ct. App..1985)

- If the terms of a trust provide that a beneficial interest shall not be transferable by the beneficiary or subject
claims of the beneficiary's creditors, the restraint on voluntary and involuntary alienation of the interest is valic
Restatement Third, Trusts 8§ 58(1)
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lll. Spendthrift and Similar Protective Trusts
A. In General

Topic SummaryCorrelation TableReferences

§ 95. Basic requisites of trust
West's Key Number Digest

West'sKkey Number DigestTrusts 12, 28

Forms

Spendthrift trust provisions direct prohibition against alienation, Jur. Legal Forms 2d, Spendthrift Trusts 88
237:5 t0 237:8.1

where valid, certain prerequisites must apfiediore a valid spendthrift, discretionary, support, or other
protective trust can be said to be creatddl] A spendthrift trust must comply with the requisites and
essentials pertaining to the creation, existence, and validity of trusts, geriek&ly.[

It is not requisite to the creation and validity of such a trust that the beneficiary be in fact a
spendthrift, EN3] or an incompetent, and the beneficiary of a spendthrift trust may indeed be a very astute
businesspersor:N4]

A spendthrift trust can only be created byexpress restraint on alienatidaly5] the trust agreement must
include a spendthrift claus&N6] In some instances, it is required fotrast to qualify as a spendthrift trust that
the beneficiary show that he or she cannot alienate his or her interest in the tie{}es.[

In some jurisdictions, to determine whether a trust qualifies as a spendthrift trust, the courts examine the
following characteristics: (1) whether the trust restricts the benefiiaylity to alienate and the beneficiary's
creditors' ability to attach the trust corpus; (2) whether the beneficiary settled and retained the right to revoke
the trust; and (3) whether the beneficiary has exclusive and effective dominion and contiioé dmest corpus,
distribution of the trust corpus, and termination of the trust; in this determination, the degree of control which .
beneficiary exercises over the trust corpus has been viewed as being the principal consigsigtion.|

In some jurisdictions, to create a spendthrift trust, three elements are nec&3sheypfoperty must have
"proceeded from another person”; (2) it must be held in trust for the debtor, not by him or her; and (3) the trus
must be "declared by a will duly recorded or deed duly registeFtE] [Furthermore, the spendthrift trust
doctrine will not be extended to apply when the instrument creating therfpyrojghts fails to (1) create a trust
in unmistakable terms, and (2) provide for a trustee; lacking these elements, an appellate court will not hold t
property may be so fenced around by inhibitions and restrictions as to secure to it the incechsisietdristic
of right and enjoyment to the beneficiary and immunity from its creditexd.()

[EN1] In re Morgan's Estat@23 Pa. 228, 72 A. 498 (190%ynch v. Lynch, 161 S.C. 170, 159 S.E. 26, 80
A.L.R. 997 (1931)



http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSSUM&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSCOR&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJRDMYTRUSTSREFIIIA&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=144865&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390k12&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/digest/default.aspx?docname=390k28&rp=%2fdigest%2fdefault.aspx&sv=Split&cmd=NOKEY&rs=WLW11.07&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURLFs237%3a5&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=184152&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURLFs237%3a5&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=184152&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc1b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc2b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc3b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc4b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc5b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc6b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc7b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bc8b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bcbb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I23670bccb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=104&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#1I23670bc1b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909004354&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000161&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1931104721&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1931104721&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519951

[FN2] Kessner v. Phillips, 189 Mo. 515, 88 S.W. 66 (19@)innis v. Cobb, 210 N.C. 104, 185 S.E. 638
(1936)

[EN3] In re Moulton's Estate, 233 Minn. 286, 46 N.W.2d 667, 24 A.L.R.2d 1092 (1I9%ig v. Long, 252
S.W.2d 235 (Tex. Civ. App. Texkana 1952)writ refused n.r.e..

[EN4] Cronquist v. Uah State Agr. College, 114 Utah 426, 201 P.2d 280 (1949)

[EN5] Sanders v. Putman, 315 Ark. 251, 866 S.W.2d 827 (1993)

[EN6] Morrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)

[EN7] In re Lyons, 118 B.R. 634 (C.D. lll. 199Gidgment aff'd957 F.2d 444 (7th Cir. 1992)

[EN8] Matter of Perkins, 902 F.2d 1254, 60 Ed. Law Rep. 447 (7th Cir. 1B8R)ing modified on other

grounds byJn re Dur Jac Ltd. 254 B.R. 279 (Bankr. M.D. Ala. 2000)

- As to the seHsettled nature of a spendthrift trust as generally invalidating spendthrift provisiogsl82e

- As to the dominion and control of the beneficiary as generally invalidating spendthrift provisiofg,0see

- A spendthrift trusis one in which: (1) the trust implicitly or explicitly prohibits the voluntary and involuntary
alienation of the beneficiary's interest; (2) the beneficiary is a donee or testamentary beneficiary and is not th
settlor of the trust; and (3) the benedigi has no present dominion or control over the trust cohpus.

Fritsvold, 115 B.R. 192 (Bankr. D. Minn. 1990)

[EN9] Baskin v. Commerce Union Bank of Rutherford County, 715 S.W.2d 350 (Tenn. Ct. App. 1986)

[EN10] Baskin v. Commerce Union Bank of Rutherford County, 715 S.W.2d 350 (Tenn. Ct. App. 1986)
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[ll. Spendthrift and Similar Protective Trusts
A. In General

Topic SummaryCorrelation TableReferences

§ 96. Basic requisits of trustd Intent to create trust and manifestation thereof; use of particular
language

West's Key Number Digest

West's Key Number Digestrusts 12, 28

No particular language or form of words need be employed by the settleabmgra spendthrift
trust;[EN1] the creator of a spendthrift trusted only manifest the intention, either expressly or impliedly in the
instrument creating the trust, that the beneficiaries shall be entitled to their equitable interests in the trust
property, free from the claims of their creditof\P] A term of a trust providing that the interest of a
beneficiary is held subject to apendthrift trust,” or words of similar import, is sufficient to restrain both
voluntary and involuntary transfer of the beneficiary's intefe@sd8] However, it is not necessary that the trust
be denominated a spendthrift trust, or that specific restraints of alienation and anticipation be expxedsed;|
is sufficient if by the terms of the trust the settlor manifests an intentiorptmsirthe restrictions common to
such trustfEN5] That is, where thatist agreement does not contain a specific spendthrift clause, a court looks
to the settlor's intent as evidenced by the language used in the trust agreement to determine whether the set
intended to create a spendthrift truskp] But, in the absence of specific language declaring the trust a
spendthrift trust or of leguage from which such an intent may reasonably be inferred, no such trust can be
deemed to have been creatBdl}] Thus, to create a spendthrift restriction against voluntary assignment, the
settlor must, at a minimum, use words that express his or her intention that no part of the gift shall be assigne
by the beneficiags.[FNS]

[EN1] In re Kaplan, 97 B.R. 572 (B.A.P. 9th Cir. 198®0orrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)
Cronquist v. Utah State Agr. College, 114 Utah 426, 201 P.2d 280 (1949)

- No special language must be employed to create a spendthrift restriction against voluntary as§gnient.
of New England v. Strandlund, 402 Mass. 707, 529 N.E94d(B988)

[FN2] Duvall v. McGee, 375 Md. 476, 826 A.2d 6 (2003)

- The settlor's intent determines whether a trust is classified as a support or a discretion&igkgsist.

Richland County Social Services, 2001 ND 16, 621 N.W.2d 851 (N.D. 2001)

- Intention to create a spendthrift trust waarid where a settlor directed that the interest of the beneficiary and
trust should not be liable for debts of the beneficiary prior to the actual receipt of funds by the beneficiary, anc
that the undistributed income not be invested but be depositetheibbank to accumulate interest, and the fact
that the beneficiary had been unavailable to receive the accrued income for some years did not have the effe
of offering terms of trust and making the beneficiary the settlor of accumulated income unaer hesacable

trust. First Bank and Trust v. Goss, 533 S.W.2d 93 (Tex. Civ. App. Houston 1st Dist. 1976)

[EN3] Uniform Trust Code 8§ 5(P).

[EN4] Cronquist v. Utah State Agr. College, 114 Utah 426, 201 P.2d 280 (1949)
- An intent to restrain alienation by a beneficiary may be inferred from a trust instrument when read as a whol
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In re Moulton's Est®, 233 Minn. 286, 46 N.W.2d 667, 24 A.L.R.2d 1092 (1951)

[EN5] Morrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)

[EN6] Morrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)

[EN7] Mohler v. Wesner, 382 lll. 225, 47 N.E.2d 64 (1943)

[FN8] Bank of New England v. Strandlund, 402 Mass. 707, 529 N.E.2d 394 (1988)
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8 97. Construction of trust instruments
West's Key Number Digest
West's Key Number Digestrusts 12, 28
An instrument dsigned to create a spendthrift or other protective trust is to be construed so far as possible
to carry out the intention and purpose of the trustor or fourkdé¢t][The intention of the settlor that the

beneficiary should receive the trust property free and clear of liens and other charges should be given
effect.[EN2]
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[EN1] Cromwell v. Converse, 108 Conn. 412, 143 A. 416, 61 A.L.R. 663 (18&8)ler v. Wesner, 382 IlI.

225, 47 N.E.2®4 (1943) Sheridan v. Krause, 161 Va. 873, 172 S.E. 508, 91 A.L.R. 1067 (1934)

- In the execution of a spendthrift trust, the concern of the law is not for the donees, but rather it is to give to t
will of the donor the effect he has expredgor it.In re Heyl's Estate, 156 Pa. Super. 277, 40 A.2d 149 (1944)
judgment aff'd352 Pa. 407, 43 A.2d 130 (1945)

[EN2] Milner v. Outcalt, 36 Wash. 2d 720, 219 P.2d 982 (1950)
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§ 98. Right of beneficiary to renounce trust prior to acceptance
West's Key Numbe Digest

West's Key Number Digestrusts 12, 28

A.L.R. Library

Beneficiary's right to disclaim or renounce spendthrift trust prior to acceptance, 14 A.L.R.3d 1437

The view has been expressed in some cases that theclaepeff a spendthrift trust may, prior to accepting
the trust, effectively disclaim or renounce the trust so as to permit acceleration of his or her interest under the
trust.[EN1] On the other hand, even though it is done prior to acceptance thereof, other courts have held that
beneficiary of a spendthrift trust istwout power to disclaim or renounce where the effect of such disclaimer or
renunciation would be to accelerate the beneficiary's remainder interest and so defeat EéArust.[
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[EN1] Commerce Trust Co. v. Fast, 396 S.W.2d 683, 14 A.L.R.3d 1427 (Mo. (®6Bpeficiary was entitled

to renounce immediately all provisions of a will for her benefit, including a spendthrifptaxssion, after she

had instituted a suit to contest the will, thereby enabling her to receive a sum under a settlement agreement \
the other beneficiaries whose interests were accelerated because of the renur@aatioad)Nat. Bank of

Cleweland v. Eells, 5 Ohio Misc. 187, 33 Ohio Op. 2d 418, 215 N.E.2d 77 (Prob. Ct.(496%5t making the
interest of the beneficiary inalienable and providing for termination in case of attempted alienation was valid
but did not preclude the beneficiargin renouncing the interest in consideration of a hsmm settlement with

the trustee).

[EN2] In re Nicely's Estate, 235 Cal. App. 2d 174, 44 Cal. Rptr. 804 (3d Dist..1965)

- While the right of a beneficiary to renounce is established beyond question, he may not thereby effect
termination of a spendthriftust and accelerate the remainder by virtue of a statute relating to renunciation of
testamentary dispositions; the effect of such renunciation is that income is payable to persons presumptively
entitled to next eventual estakestate of Dexter,5¥Misc. 2d 239, 347 N.Y.S.2d 93 (Sur. Ct. 1973)
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A.L.R. Library

Validity of spendthrift trusts, 34 A.L.R.2d 1335

The vast majority of states which have considénedvalidity of spendthrift trusts or spendthrift provisions
in trusts have found them vali&{1]

Spendthrift provisions and trusts are generally upheld on one of two policy gréiN@$jrst, the
intention of the testator, as far as possible, should be given effect by the courts; traditionally, a testator who
gives without any pecuniary return can attach conditions to the gift dinerige of the doneedN3] In this
regard, it is sometimes statedtti@e law recognizes a public policy allowing a donor to condition his or her
bounty as suits himself or herself as long as he or she violates no law in saFdthgrid that although the
power to alienate is requisite to a legal estate, it is not an essential quality of an equitable estate, and therefo
cannot be advaed as a valid objection to a spendthrift tr#Stlp] Second, spenditifir provisions are upheld
because the creditor has no reason to rely on assets or income from a spendthrift trust; inasmuch as such a
in a spendthrift trust takes nothing from the prior or subsequent creditors of the beneficiary to which they
previousy had the right to look for payment, they cannot complain that the donor has provided that the proper
or income shall go or be paid personally to the beneficiary and shall not be subject to the claims of
creditors.FN6|

Observation: Those who favor the validity of spendthrift trusts argue that creditors should notasompl
about being unable to reach amounts made available to their debtor as a beneficiary of a spendthrift trust,
because they could, by the exercise of diligence, have avoided relying upon such amounts as a source for
payment of their claim$N7]

[FN1] Levey v. First Virginia Bank, 845 F.2d 80 (4th Cir. 1988) (applying Virginia jawatter of Brooks, 844
F.2d 258 (5tiCir. 1988)(under Texas statutory lawg:.otham v. First Nat. Bank of Hot Springs, 287 Ark. 167,
697 S.W.2d 101 (1985Bacardi v. White, 463 So. 2d 218 (Fla. 1985)ndgren v. Hoglund, 219 Mont. 295,
711 P.2d 809 (1985Pomo v. McCarthy, 66 Ohio St. 3d 312, 612 N.E.2d 706 (1:9&3kin v. Commerce
Union Bank of Rutherford County, 715 S.W.2d 350 (Tenn. Ct. App. 18&kson v. Bank of California, N.
A., 97 Wash. 2d 246, 643 P.2d 670 (1982)

- A restraint on the voluntary and involuntary alienation of an interest in a trust isRabthtement Third,

Trusts 8§ 58(1)

[EN2] Lundgren v. Hoglund, 219 Mont. 295, 711 P.2d 809 (1985)

[EN3] Lundgren v. Hoglund, 219 Mont. 295, 711 P.2d 809 (1985)

[EN4] In re Bucklin's Estate, 243 lowa 312, 51 N.W.2d 412, 34 A.L.R.2d 1327 (1P%2sley v. Frensley,

1936 OK 382, 177 Okla. 221, 58 P.2d 307 (1936)

- The validity of a spendthrift trust is upheld on the theory that the owner of property, in the free exercise of hi
will in disposing of it, may secure such benefits to the objects of his bounty as he sees fit and may, if he so
desires, limit its bends to persons of his choice, who part with nothing in return, to the exclusion of creditors
and othersln re Moulton's Estate, 233 Minn. 286, 46 N.W.2d 667, 24 A.L.R.2d 1092 (1951)
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[EN5] In re Bucklin's Estate, 243 lowa 312, 51 N.W.2d 412, 34 A.L.R.2d 1327 (195®)son v. Mattison, 53
Or. 254, 100 P. 4 (1909)

[EN6] Lundgren v. Hoglund, 219 bht. 295, 711 P.2d 809 (1985)

[EN7] Sherrow v. Brookowe 174 Ohio St. 310, 22 Ohio Op. 2d 373, 189 N.E.2d 90 (1@&@yruled on other
grounds byScott v. Bank One Trust Co., N.A. , 62 Ohio St. 3d 39, 577 N.E.2d 1077 J1991)
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8 100. View denying validity
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West's Key Number Digestyusts 19to 23, 28, 45t0 51

A.L.R. Library

Validity of spendthrift trusts, 34 A.L.R.2d 1335

In a few jurisdictions spendthrift trusts have been found inv&lMdil] in such jurisdictions, the scalled
"English" ruleéd that a spendthrift trust restraining the alienability or otherest of the beneficiary in the trust
is invalidd has been followeddN2]
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Reasons that have been given for the rule against the validity of spendthrift trusts are that public policy is
opposed to restraints on the ordinary rights of property, to the withdrawing of property from the ordinary
channels of commerce and traded & one having the enjoyment of his or her propENy or the inome
therefrom, to the exclusion of his or her creditéisl4]

[FN1] Athorne v. Athorne, 100 N.H. 413, 128 A.2d 910 (19%7dustrial Nat. Bank v. Budlong, 106 R.l. 780,
264 A.2d 18 (1970)

[FN2] Athorne v. Athorne, 100 N.H. 413, 128 A.2d 910 (19%7dustrial Nat. Bank v. Budlong, 106 R.l. 780,
264 A.2d 18 (1970)

[EN3] Industrial Nat. Bank v. Budlong, 106 R.1. 780, 264 A.2d 18 (1970)

[FN4] Sherman v. Havens, 94 Kan. 654, 146 P. 1030 (1@b&)ollowing the English rule).
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A.L.R. Librar y

Invalidity of spendthrift provisions as affecting other provisions of trust, 9 A.L.R.2d 1361

Where there is a provision in the terms of the trust imposing restraint on the transfer by a beneficiary of hi
or her interest and the provision ikgal, the provision fails, but the whole trust does not fail, since provisions
like this can ordinarily be separated from other provisions without defeating the purpose of the settlor in
creating the trustqN1] The problem is really one of severability, that is, whether the particular trust,
consistently with the evidetr presumptive intent of the trustor, can stand or be enforced, when stripped of the
provisions which are invalidN2] Thus, when spendthrift provisions of a trust have been held invalid, the
courts have generally upheld the trusts themselves as valid and have held only the particular restraints to be
invalid.[EN3]

Trusts naming as beneficiaries the trustors themselves, and thus contaialiaspendthrift provisions for
their own protection, have been upheld against attack by trustors or persons claiming undeN#hdrys,
where a settlor creates a trust for his or her own benefit and inserts a spendthrift clause, the trust remains val
only the spendthrift clause being rendered void, thus alloanedjtors to reach the property held in trust by
garnishmentENS] Even if spendthrift provisions in a trust are void as to a sdtgoeficiary, this does not
render the trust void; where evidence establishes that the trust has purposes other than the protection of the
settlorbeneficiary's interest through the spendtipiovisions and that the whole purpose of the trust will not
become impossible to accomplish merely because the spendthrift provisions are invalid, such provisions are
severable and the trust is properly continuedd]

[EN1] In re Goff, 812 F.2d 931 (5th Cir. 1987)

[EN2] Peter v. Peter, 136 Md. 157, 110 A. 211 (19Ee@Wwell v. Republic Nat. Bank of Dallas, 513 S.W.2d 596
(Tex. Civ. App. Eastland 197Arit refused n.e. (Feb. 12, 1975).

[FN3] In re Goff, 812 F.2d 931 (5tGir. 1987) (applying Texas laymLity of Philadelphia v. Meredith, 49 Pa.
Super. 600, 1912 WL 4572 (191 3tate ex rel. v. Nashville Trust Co., 28 Tenn. App. 388, 190 S.W.2d 785

(1944)

[EN4] In re Goff, 812 F.2d 931 (5th Cir. 1987) (applying Texas jawerty Nat. Bank v. Hicks173 F.2d 631,

9 A.L.R.2d 1355 (D.C. Cir. 1948Murphey v. C. 1. T. Corp., 347 Pa. 591, 33 A.2d 16 (1943)

- As to the seHsettled nature of a spendthrift trust as generally invalidating spendthrift provisiogsl82e

- The invdidity of severable provisions of a spendthrift trust regarding the distribution of the remainder does
not invalidate the trustees' purchase and sale of real property under a trust provision authorizing the trustees
do so.Burns v. Grable, 138&. App. 2d 280, 291 P.2d 969 (4th Dist. 1956)

[EN5] In re Goff, 812 F.2d 931 (5th Cir. 1987)

[EN6] Fewell v.Republic Nat. Bank of Dallas, 513 S.W.2d 596 (Tex. Civ. App. Eastland 1®#i#jefused
n.r.e., (Feb. 12, 1975).
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As a rule, spendthrift trusts for the benefit of the settlor are in¥liti and do not protect a settior
beneficiary from creditor§N2] or transfereesiN3] regardless of whether thetor intends to defraud his or
her creditors or is solvent at the time of the creation of the tOBf [

In rejecting the validity of selettled spendthrift trusts, it has been stated that the effect ofsetdfl
trust is not to provide maintenance and support for someone else, but to merely shift the sséterfsom one
pocket to another, so that a ssdfttled trust will not be afforded spendthrift protection despite the existence of
spendthrift languagd=N5] Furthermore, it has been reasoned that assdifed trust enables the beneficiary to
have dominion and control over the trust inconsistent with spendthrift pesdii6] and selisettled
spendthrift trusts have been said to benfmeeable in furtherance of a traditional public policy guarding
against a strong potential for fraud and ab&$¢/] The predominance of the rule is borne out by the view
followed by some courts that the threshold inquiry in determining whether a plan is a spendthrift trust is
whether the plan is se$fettled; even so, éifact that the trust is not saléttled does not necessarily mean that it
is a spendthrift trustN8]

The rule prohibiting sel§ettled spendthrift trusts applies in respect to attempts to protect the trust income c
corpus from claims of both present and future credifeR€]

By definition, because an Individual Retirement Account (IRA) is established for the settlor's own benefit,
cannot be a spendthrift trugtNl1J Similarly, to allow an individal to shelter assets in a discretionary trust of
which the person is both settlor and beneficiary would defeat the express requirement of a statute providing t
individuals reimburse the state for services rendered to them by the Department of MdtigRNE4]
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Observation: The rule that spendthrift trusts createdivy beneficiary for himself or herself cannot be
made inalienable or freed from liability for the debts of the beneficiary does not preclude one from settling his
or her property in trust to protect himself or herself against his or her own spendtbiiifeobad habits, or
lack of capacity; such a trust is binding on him or her except insofar as it is still within his or her power to
alienate it or encumber it with debtaN12]

CUMULATIVE SUPPLEMENT

Cases:

Under Florida law, when settlor creates trust for his or her own benefit rather than for benefit of another,
spendhrift provision will not protect trust asseta.re Nichols, 434 B.R. 906 (Bankr. M.D. Fla. 2010)

[END OF SUPPLEMENT]

[EN1] In re Kincaid, 917 F.2d 1162 (9th Cir. 1990jterpreting Massachusetts and Oregon lagtter of
Witlin, 640 F.2d 661 (5th Cir. 1981) (applying Florida law) re Williams, 118 B.R. 812 (Bankr. N.D. Fla.
1990} Fornell v. Fornell Equipment, Inc., 390 Mich. 540, 213 N.W.2d 172 (1 %i8¢trical Workers, Local
No. 1 Credit Union v. IBEWNECA Holiday Trust Fund, 583 S.W.2d 154 (Mo. 19A8gldron v. Commerce
Union Bank, 577 S.W.2d 669 (Tenn. Ct. App. 1978)

- Texas law provides that if a settlor creates a trust for his own benefit and inserts a spendthrift clause,
restraining alienation or assignment, it is void as far as creditersoncerned and they can reach a settlor's
interest in the trustn re Goff, 812 F.2d 931 (5th Cir. 1987)

- A debtors' status as both settlors and beneficiaries renders a spendthrift provision unenforceable under
California law.In re Barnes, 275 B.R. 889 (Bankr. E.D. Cal. 2002)

- A restraint on the voluntary and involuntary alienation of a beneficial interest retained by the settlor of a trus
is invalid. Restatement Third, Trusts 8§ 58(2)

[EN2] In re Cohen, 8 P.3d 429 (Colo. 199®atter of Estate of Nagel, 580.W.2d 810 (lowa 1998)n re
Hertsberg Inter Vivos Trust, 457 Mich. 430, 578 N.W.2d 289 (1:99i&)h v. First Nat. Bank of Holmes
County, 704 So. 2d 1020 (Miss. 1997)

[EN3] In re Hertsberg Inter Vivos Trust, 457 Mich. 430, 578 N.W.2d 289 (1998)

[FN4] Matter of Estate of Nagel, 580 N.W.2d 810 (lowa 1998)

[EN5] In re Green, 115 B.R. 1001 (Bankr. W.D. Mo. 199fifer affd123 B.R. 327 (W.DMo. 1990) rev'd

on other ground€967 F.2d 1216 (8th Cir. 19923Iso stating that it is generally recognized as a matter of public
policy that an individual is not entitled to shield his assets from his creditors by simply transferring ghem to
trust of which he is a beneficiary.

[ENG6] In re Hartma, 115 B.R. 171 (Bankr. W.D. Ark. 199(interpreting Arkansas law).
- Dominion and control of beneficiary as generally invalidating spendthrift provision§, K

[EN7] Inre Ree, 114 B.R. 286 (Bankr. N.D. Okla. 1990) (applying Oklahoma law)
- In invalidating spendthrift trusts created fbetsettlor's own benefit, the courts find that it would be against
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public policy to allow a debtor to isolate property from the claims of creditors while enjoying the benefits of
such propertyin re Atallah, 95 B.R. 910 (Bankr. E.D. Pa. 1989)

- The rationale for the rule prohibiting a person from putting his own property in a spendthrift trust with himsel
as beneficiary is that a person cannot put his property beyond the reach of his creditors and still have the use
it for his personal benigf but if the money comes from someone else, then the beneficiary's creditors are not
deprived of any property that the beneficiary would necessarily havénhadCassada, 86 B.R. 541 (Bankr.

E.D. Tenn. 1988)

[EN8] In re Kincaid, 917 F.2d 1162 (9th Cir. 1990)

[EN9] Matter of Brooks, 844 F.2d 258 (5th Cir. 1988gtty v. Moores Brook Sanitariy 110 Va. 815, 67 S.E.
355 (1910)

[EN10] Greening Doald Co., Ltd. v. Oklahoma Wire Rope Products, Inc., 1988 OK 125, 766 P.2d 970 (Okla.
1988)

[EN11] In re Hertsberg Inter Vivos Trust, 457 Mich. 430, 578 N.W.2d 289 (1998)

[EN12] Fidelity & Columbia Trust Co. v. Gwynn, 206 Ky. 823, 268 S.W. 537, 38 A.L.R. 937 (1925)
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West's Key Number Digest

West's Key Number Digestyusts 19to 23, 28, 45t0 51

The very basis of a spendthrift trsprovision of maintenance and support to someone immemner that
protects the assets from the beneficiary's improvidriaids when the settlor has given the beneficiary the
ability to exercise dominion or control over the corpus fafKJ] Implicit in the term spendthrift is the notion
that the distribution of the trust is controlled by someone other than the benefidiaeytiofst;EN2] to qualify
as a spendthrift trust, a beneficiary msisbw that he or she does not possess exclusive and effective control
over the termination or distribution of the truBN3] Otherwise, where the beneficiary exercises absolute
dominion over the property of a spendthrift trust, such trust falgl[

Observation: Where a beneficiargebtor's access to trust funds is conditioned upon termination of
employment, death, or disability, thenatherwise valid spendthrift trust will be enforcealiélf]

CUMULAT IVE SUPPLEMENT
Cases:
Under Florida law, trusts containing valid spendthrift provisions are generally protected from claims of

beneficiary's creditors, as long as beneficiary cannot exercise dominion over trustrassetgchols, 434 B.R.
906 (Bankr. M.D. Fla. 2010)

[END OF SUPPLEMENT]

[FN1] In re Green, 115 B.R. 1001 (Bankr. W.D. Mo. 199ider aff'd 123 B.R. 327 (W.D. Mo. 1990jev'd
on other ground967 F.2d 1216 (8th Cir. 1992)

[FN2] In re Kincaid, 917 F.2d 1162 (9th Cir. 1990)

[EN3] In re Lyons, 118 B.R. 634 (C.D. lll. 199¢udgment aff'd957 F.2d 444 (7th Cir. 1992)

- A beneficiary of a spendthrift trust is naitowed to have control of the trust property; the rationale apparently
is that control of the property while it is in the trust would be essentially the same as ownership, as if there we
no trust.In re Cassada, 86 B.R. 541 (Bankr. E.D. Ten88).9

- A trust was not a spendthrift trust although the trust contained spendthrift language; the terms of the trust
allowed the debtor to make payments to himself from the corpus to any extent that he alone determined to be
"desirable."In re MdCoy, 274 B.R. 751 (Bankr. N.D. lll. 20Q02&ecision aff'd48 Collier Bankr. Cas. 2d (MB)
772,2002 WL 1611588 (N.D. Ill. 2002)

[EN4] In re Lichstrahl, 750 F.2d 1488 (11th Cir. 198%)jected on other grounds bg,re Lucas, 924 F.2d 597
(6th Cir. 1991) and (abrogated on other grounds Bgtterson v. Shumate, 504 U.S. 753, 112 S. Ct. 2242, 119
L. Ed. 2d 519 (1992)

[EN5] In re Atallah, 95 B.R. 910 (Bankr. E.D. Pa. 198®Iding; however, that where a debtor's access to his
Individual Retirement Account (IRA) funds was not conditioned upon such dire consequences, and that even
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thoughthe IRA agreements in issue contained "spendthrift" provisions purporting to restrict a creditor's rights
attach funds in the IRAs, given the degree of control which the debtor enjoyed with respect to his IRA accoun
such IRAs were not enforceablessylthrift trusts.
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§ 104. Restraint as applicable to principal or income
West's Key Number Digest

West's Key Number Digestyusts 19to 23, 28 45t0 51

Some authorities, while recognizing the validity of spendttmifts restraining alienation of income, take
the position that spendthrift trusts protective of the corpus or principal of trust estates by reason of restraint o
alienation thereof are not valid in respect to such restfaiit][On the other hand, it has been held that either
or both the income and the corpus of a toast be denominated spendthrift if all requisite elements for a
spendthrift trust are preseriil2] a spendthrift trust clause is not just applicable to income, the corpus of a trust
may also be the subject of a spendthrift tr&dt3] Thus, the validity of spendthrift trusts which are protective
of the corpus or principal of trust estates against grantees and creditors, and in restiieimatain to such
extent, is recognized by many authoritiEdlff] Furthermore, restraints upon the alienation or subjection of the
trust income have also generally been recognized as ¥#&f|.[

[EN1] Chinnis v. Cobb, 210 N.C. 104, 185 S.E. 638 (198f§ct of statutory provision).
- Though a spendthrift trust was validly established under state law, the income from the trust was subject to
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seizure in satisfaction of a federal tax lien wheeeincome beneficiary had a vested property right in the
income generated by the trust and federal law determined whether the lien would-aiteaid v. U. S., 566
S.W.2d 521 (Tenn. 1978)

[FN2] Levey v. First Virginia Bank, 845 F.2d 80 (4th Cir. 1988)

[FN3] State Cent. Collection Unit v. Brent, 71 Md. App. 265, 525 A.2d 241 (198%ment affd311 Md.
626, 537 A.2d 227 (1988)

[EN4] Levey v. Frst Virginia Bank, 845 F.2d 80 (4th Cir. 1988nder Virginia statutory and case law);
Johnson v. Morawitz, 292 F.2d 341 (10th Cir. 1961) (applying Kansas3aig Cent. Collection Unit v.
Brent, 71 Md. App. 265, 525 A.2d 241 (198joidgment aff'd311 Md. 626, 537 A.2d 227 (198®reminger

v. Union Bank & Trust Co., N.A., 54 Mich. App. 361, 220 N.W.2d 795 (194mo v. McCarthy, 66 Ohio St.
3d 312, 612 N.E.2d 706 (1993)

- The weight of authority, whernot controlled by statute, supports the power to impose inalienability of
principal as well as of life estatds.re Vought's Estate, 25 N.Y.2d 163, 303 N.Y.S.2d 61, 250 N.E.2d 343

(1969)

[EN5] Levey v. First Virginia Bank, 845 F.2d 80 (4th Cir. 198&)der Virginia statutory and case law);
Johnson v. Morawitz, 292 F.2d 341 (10th Cir. 1961) (applying KansasNéatfer of Nichols, 42 B.R. 772
(Bankr. M.D. Fla. 1984) (applying Florida layByasser v. Hutchison, 37 Colo. App. 528, 549 P.2d 801 (1976)
Hoffman Chewolet, Inc. v. Washington County Nat. Sav. Bank, 297 Md. 691, 467 A.2d 758 (I3&8p v.
McCarthy, 66 Ohio St. 3d 312, 612 N.E.2d 706 (1993)
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Topic SummaryCorrelation TableReferences

§ 105. Effect of giving principal and income to one or two beneficiaries
West's Key Number Digest

West's Key Number Digestyusts 19to 23, 28, 45t0 51

There is no reason to maintain a distinction between a spendthrift trust in which the income and principal
are given to two people and one in which they are givéimetsame person, as such a distinction cannot be
supported legally or policy wise and has not been relied on in practice, and where the language of the trust is
explicit it should not be defeated by an outdated rule which furthers no public policytiateas contrary to
the general rule in the United Statesi[l]

[FN1] Matter of Estate of Edgar, 425 Mich. 364, 389 N.W.968 61986)
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West's Key Number Digestyusts 19to 23, 28, 45t0 51

Statutes sometimes expressly authorize the creation of spendthrift E&fsyhile in some jurisdictions
restrictions on an income beneficiary's right to alierras or her interest in the trust are purely statuteR2]

Statubry language sometimes protects the corpus of a spendthrift trust, the income of a trust, or both, fror
the beneficiaries' creditors only if the moneys of the trust are to be used for the support and maintenance of t
beneficiary.EN3] Furthermore, statutory provisions have sometimes provided for spendthrift trust tiesomen
far as the voluntary assignment of the receipts of rents and profits of lands included in a trust is concerned;
under such a statute, the beneficiary of a trust for the receipt of the rents and profits of lands cannot dispose
such interest unlessitihorized by the instrument creating the tridti4] Even where theries nonalienability
legislation in effect, the courts have sometimes upheld a wife's right to an involuntary transfer of future incom
for her support from the husband's spendthrift triasiy

In a garnishment action by a credit union against a labor union vacation trust fund that accumulated
employees' earnings, a spdmift clause which purported to prevent garnishment of trust funds was invalid as
contravening a garnishment statute and public pok&y6]

[FN1] Levey v. First Virginia Bank, 845 F.2d 80 (4th Cir. 1988}erpreting Virginia law).

[FN2] In re Knauth's Trust, 12 N.Y.2d 259, 238 N.Y.S.2d 942, 189 N.E.2d 482 (1963)
- For purposes of a statute governing spendthrift trusts, "restraining alienation” means a beneficiary cannot
transfe, assign, or encumber his interest in the trAildritton v. Albritton, 600 So. 2d 1328 (La. 1992)

[EN3] Levey v. First Virginia Bank, 845 F.2d 80 (4th Cir. 198&gting that under state law where the income

is to be paid to the beneficiary without any exercise of discretion on the part of khadtanstee, the income

of the trust is unprotected, and under Virginia law a spendthrift trust has three defining characteristics: first, tt
trust must provide for the support and maintenance of its beneficiary; second, the settlor must intend to prote
the trust from the beneficiary's creditors; and third, the settlor must intend to prevent the beneficiary's volunta
or involuntary alienation of trust property).

[EN4] Johnson v. Morawitz, 292 F.2d 341 (10th Cir. 1961)

[EN5] In re Knauth's Trust, 12 N.Y.2d 259, 238 N.Y.S.2d 942, 189 N.E.2d 482 (1963)

[EN6] Electrical Workers, Local No. 1 Credit Union v. IBEMECA Holiday Trust Fund, 583 S.W.2d 154
(Mo. 1979)
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§ 107. Other matters affecting validity
West's Key Number Digest

West's Key Number Digestyusts 19to 23, 28 45t0 51

Where a person is both the trustee and the primary beneficiary of a trust, the trust's spendthrift
characteristics are defeatdelN1] Furthermore, the doctrine of unctehands may not be applied to invalidate
or intrude upon the spendthrift provision of a tr#stlP] On the other hand, as a spendthrift or other protective
trust cannot be established in contravention of statute or public policy, despite the language of the document
creating the trust, spendthrift provisions will be rendemwalid, as a matter of public policy, if not consistent
with the traditional purpose and character of spendthrift tr&dt8][

In some jurisdictions the law allows a settlor to create a spendthrift trust which prevents creditors from
reaching the beneficiary's interest, but which also allows the beneficiary to assigtethst voluntarily; and in
this regard the view has been stated that a spendthrift provision restraining only involuntary alienation is not
invalid as being unfairly prejudicial to creditofsN4] However, the Uniform Trust Code provides that a
spendthrift provision is valid only if it restrains both voluntary and inntdry transfer of a beneficiary's
interest.EN5]

[EN1] In re Kaplan, 97 B.R. 572 (B.A.P. 9th Cir. 198®Jorrison v. Doyle, 582 N.W.2d 237 (Minn. 1998)

[FN2] First Nat. Bank, Little Rock v. Merchants & Planters Bank of Newport, 256 Ark. 871, 510 S.W.2d 874,
83 A.L.R.3d 1138 (1974)

[EN3] In re Green, 115 B.R. 1001 (Bankr. W.D. Mo. 19%yer aff'd 123 B.R. 327 (W.D. Mo. 1990jev'd
on other ground967 F.2d 1216 (8th Cir. 1992)

[EN4] Bank of New England v. Strandlund, 402 Mass. 707, 529 N.E.2d 394 (1988)

[EN5] Uniform Trust Code § 532).
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§ 108. Generally; discretionary trusts
West's Key Number Digest

West's Key Number Digestrusts 11, 19to 23, 45t052

A "discretionary trust" is one that grants a trustee uncontrolled discretion over payment to the
beneficiaryEN1] and a purely discretionary trust is not subject to the claims of a beneficiary's crdeitgys.|
Under the Uniform Trust Code, except as otherwise provided by law, whethearatrust contains a
spendthrift provision, a creditor of a beneficiary may not compel a distribution that is subject to the trustee's
discretion, even if the discretion is expressed in the form of a standard of distribution; or the trustee has abus
the discretion EN3] However, the Restatement provides that subjettteéaules pertaining to spendthrift trusts,
if the terms of a trust provide for a beneficiary to receive distributions in the trustee's discretion, a transferee c
creditor of the beneficiary is entitled to receive or attach any distributions the tmetes or is required to
make in the exercise of that discretion after the trustee has knowledge of the transfer or att&dhent.[

Distinction: While a discretionary trust is sometimes called a "spendthrift triabi][it is ordinarily
distinguished from a true spendthrift trusi6]

[EN1] Hecker v. Stark County Social Service Bd., 527 N.W.2d 226 (N.D. 1994)

[EN2] Goforth v. Gee, 975 S.W.2d 448 (Ky. 1998)
- A trust conferring upon the trustees power to distribute income and principal in their "absolute discretion," b
which provides standards by which thatodetion is to be exercised with reference to the needs of the trust
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beneficiary for education, care, comfort or support, is not a purely discretionarytaush v. Martin, 54 Ohio
St. 2d 101, 8 Ohio Op. 3d 106, 374 N.E.2d 1384 (1978)

[FN3] Uniform Trust Code 8 50b).

[EN4] Restatement Third, Trusts §,6@ferring toRestatement Third, Trts88 58 59.

[EN5] Cromwell v. Converse, B)Conn. 412, 143 A. 416, 61 A.L.R. 663 (1928)

[EN6] In re Bucklin's Estate, 243 lowa 312, 51 N.W.2d 412, 34 A.L.R.2d 1327 (1&a#ing that a
discretionary trust, as distinguished from a spendthrift trust, is designed to prevent alienation by lodging
discretion in the trustee as to the payment of incordenatinholding from the beneficiary a vesting of the
equitable right to compel the distribution.
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8 109. Trusts for support and education; validity and creationgenerally
West's Key Number Digest
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A "support trust” is one which essentially provides that the trustee shall pay or apply only so much of
income and principal or either as is necessary for the education or support of the benEfidipry.[
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Observation: The discretion with which a trustee of a support trust is clothed in detagiioiv much of
the trust property should be made available for the support of the beneficiary, and when it shall be used, is nc
an unbridled discretion; the trustee may not act arbitrarily in the matter; however, pure may be his or her
motives, and his dner discretion must be reasonably exercised to accomplish the purposes of the trust
according to the settlor's intentiofN 2]

CUMULATIVE SUPPLEMENT

Cases:

Beneficiary, who also was settlor, and trustee did not have to rely on termination provision to move trust
assets under Arkansas law, since beneficiary and trustsertted to trust's termination and transfer of assets,
and trustee had discretionary authority to distribute entire trust corpus to benelficrar§gichultz, 324 B.R.

712 (Bankr. E.D. Ark. 2005ppinion supplemente@24 B.R. 722 (Bank E.D. Ark. 2005)

[END OF SUPPLEMENT]

[EN1] Hecker v.Stark County Social Service Bd., 527 N.W.2d 226 (N.D. 1994)

- A trust conferring upon the trustees power to distribute income and principal in their "absolute discretion," bt
which provides standards by which that discretion is to be exercised veitarreé to the needs of the trust
beneficiary for education, care, comfort, or support is not a strict supporiMarst v. Martin, 54 Ohio St. 2d

101, 8 Ohio Op. 3d 106, 374 N.E.2d 1384 (1978)

[FN2] State v. Rubion, 158 Tex. 43, 308 S.W.2d 4 (1957)
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Topic SummaryCorrelation TableReferences

§ 110. Trusts for support and education; validity and creation, generally Distinctions of trusts for
support from spendthrift trusts

West's Key Number Digest

West's Key Number Digestyusts 11, 19to0 23, 45t0 52

Unlike a spendthrift trust, a smlled "trust for suppdt has no express provisions forbidding anticipatory
alienations and attachments by creditors; rather, in a trust for support the limitation of the power of alienation
arises only by implication from the nature of the beneficiary's interest and the éddocapose of the
trust.[EN1]

Generally, support trusts may be readtvy creditors for supperelated debts, but discretionary trusts may
not be reached by creditors for any reagex?]

Observation: While trusts for support are sometimes loosely referred to as spendthrift ENS}sley are
not ordinarily so regardedtN4]

[EN1] In re Keeler's Estate, 334 Pa. 225, 3 A.2d 413, 121 A.L.R. 1301 (1939)

[EN2] Smith v. Smith, 246 Neb. 193, 517 N.W.2d 394 (1994)
- Income in excess of amount necessary for support, maintenance, or education of benefigdry4see
- Ability of creditors to reach spendthrift trusts gupportrelated debts, séel17

[FN3] Cromwdl v. Converse, 108 Conn. 412, 143 A. 416, 61 A.L.R. 663 (1988%¢ Keeler's Estate, 334 Pa.
225,3 A.2d 413, 121 A.L.R. 1301 (1933pwn of Shrewsbury v. Bucklin, 105 Vit. 188, 163 A. 626, 86 A.L.R.

133 (1933)

[EN4] In re Keeler's Estate, 334 Pa. 225, 3 A.2d 413, 121 A.L.R. 1301 (1939)
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Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C
Surette, J. D.

lll. Spendthrift and Similar Protective Trusts
C. Validity, Nature, and Creation of Other Particular Types of Protegtiusts

Topic SummaryCorrelation TableReferences

§ 111. Trusts conditioning receipt of or forfeiting beneficial interest on occurrence of specified events
West's Key Number Digest

West's Key Number Digestyusts 11, 19to0 23, 45t0 52

A condition precedent to the receqd benefits may protect grantees, assignees, or creditors of a beneficiary
from his or her beneficial interest under a trust and such a condition precedent may be the attainment of a
certain age by the beneficiary before the payment to him or her bétedit settled on him or her in
trust.[EN1] A trust may also validlype protective against grantees or assignees and creditors of a beneficiary b
a provision making solvency of the beneficiary a condition precedent to receipt of his or her benefit under the
trust, the theory being that the trustor does not restrain atianaut merely prescribes a condition on which he
or she makes a gifEN2] There is nothing in such a condition that is contrary to public pdfibig]

Furthermore, the terms of a trust may validly provide for termination or forfeiture of the interest of a
beneficiary upon his or her attempt to alienate it, or upon an attempt of his or her creditors to reach it, or in th
event of his oher insolvency or bankruptciN4]

[EN1] Shelton v. King, 229 U.S. 90, 33 S. Ct. 686, 57 L. Ed. 1086 (1913)

- A beneficiay had no attachable interest in a spendthrift trust that could be attached by his creditor, where thi
creditor contended that when the beneficiary reached the age of 35 the beneficiary would be entitled to a one
third share of the trust principal and, shinad an equitable future interest in the trust principal subject to the
creditor's judgment which would be enforceable if and when the beneficiary's future interest vested, because,
order for the beneficiary's interest in the principal to vest, hedeshch age 35 and he had to have actual
receipt of the principaDomo v. McCarthy, 66 Ohio St. 3d 312, 612 N.E.2d 706 (1993)

[EN2] Kerens v. St. Louis Union Trust Co., 283 Mo. 601, 223 S.W. 645, 11 A.L.R. 288 (B¥#03 v.
Croughwell, 140 Neb. 320, 299 N.W. 638, 138 A.L.R. 1330 (1;R&Héridan v. Krause, 161 Va. 873,172 S.E.
508,91 A.L.R. 1067 (1934)

[EN3] Beals v. Croughwell, 140 Neb. 320, 299 N.W. 638, 138 A.L.R. 1330 (1941)

[EN4] Nichols v. Eaton, 91 U.S. 716, 23 L. Ed. 254 (18Rxberts v. Stevens, 84 Me. 325, 24 A. 873 (1892)
Lynch v. Lynch, 161 S.C. 170, 159 S.E. 26, 80 A.L.R. 997 (1931)

- A creditor's fling of a creditor's bill against a debtor, who was one of several beneficiaries of a spendthrift
trust, could not be reached by the creditor, where the spendthrift provision of the trust provided in part that if
"any part or all of any such interest, lboit this provision, would vest in or be enjoyed by any other individual

or entity, other than by disclaimer or release, such interest shall terminate," and thereafter the trustee from tir
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to time in its discretion pay to or expend for such person seoimia or principal as the trustee deemed proper,
because the filing of the creditor's bill triggered the spendthrift provision, which converted the debtor's interes
from an absolute right in income and principal to an interest in which the trustee wissdégadminister the

trust as a purely discretionary trust for the debtors and other benefidiaoies.v. McCarthy, 66 Ohio St. 3d

312, 612 N.E.2d 706 (1993)

- The terms of a trust may validly provide that an interest shall terminate anéetiscretionary upon an

attempt by the beneficiary to transfer it or by the beneficiary's creditors to reach it, or upon the bankruptcy of
the beneficiaryRestatement Third, Trusts 8.57
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§ 112. "Hybrid" trusts
West's Key Number Digest
West's Key Number Digestyusts 11, 19to0 23, 45t0 52
Trusts are neither support trusts nor discretionary trusts, but, rather, a hybrid of those two types, namely,
discretionary support trust, where the language of the treistiments indicates that the settlors' purpose is not

only to support the beneficiaries, but also to grant the trustee greater liberty in decision making than the trust:
of an ordinary support trustN1]

[EN1] Smith v. Smith, 246 Neb. 193, 517 N.W.2d 394 (1984¢ purpose of the trusts was to provide for the
"health, support, care, comfort, and education" of the primargflugary and the trust also provided that the
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trustee "shall have full, absolute, and uncontrolled discretionary power and authority").
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Transfer of interest in spendthrift trust by beneficiaryA24R.2d 1105sec. 6 superseded in part\dglidity and
construction of beneficiary's arrangement for payment to another, as they become due, of sums due under
spendthrift trust, 83 A.L.R.3d 11412

The most important effect of a spendthriftsamilar trust is to restrain alienation, voluntary or involuntary,
of the interest of the beneficiary, or to limit or condition that interest by a condition precedent, relating to
alienation or liability for debts, or by a provision for the exercise afrédion by the trustee or restriction to
personal use or support and education of the beneficiary, in accordance with the terms of #eljr\ighere
the alienation by a beneficiary of his or her interest or estate in the trust may be prohibited by means of
spendthrift trust provisions, a purported transfer of suchdst@r estate in violation of such provisions is
invalid.[EN2] Underthe Uniform Trust Code, a beneficiary may not transfer an interest in a trust in violation of
a valid spendthrift provision and, except as otherwise provided by law, a creditor or assignee of the beneficia
may not reach the interest or a distributiorty trustee before its receipt by the benefici&ty3] However, to
the extent a beneficiary's interest is not protected by a spendthrift provision, the court may authorize a creditc
or assignee of the beneficiary to reach the beneficiary's interest by attachment of present or future distributiot
to or for the benefit athe beneficiary or other mearfaN4] Questions may still arise, howay as to whether a
particular transaction is within the operation of the restrictive provision, and the conclusion may, in some
jurisdictions, depend upon or be affected by various factors, such as the purpose of or consideration for the
transfer, and thstatus of the interest as future or accrued; thus it has been contended in some cases, but with
success, that an assignment in consideration of legal services rendered in connection with the establishment
preservation of the beneficiary's interesbr under the trust was not within the restrictive provisions
thereof.FN5|

[EN1] Waterbury v. Munn, 159 Fla. 754, 32 So.68, 174 A.L.R. 620 (1947)n re Keeler's Estate, 334 Pa.
225,3 A.2d 413,121 A.L.R. 1301 (193%9pwn of Shrewsbury v. Bucklin, 105 Vt. 188, 163 A. 626, 86 A.L.R.
133 (1933)

- Spendthrift trust assets are not ordinarily subjethécclaims of a beneficiary's credito8igh v. First Nat.
Bank of Holmes County, 704 So. 2d 1020 (Miss. 1997)

[ENZ2] Johnson v. Morawitz, 292 F.2d 341 (10th Cir. 1961) (applying KansasKahgy v. Lincoln Nat. Bank,
235 F.2d 23 (D.C. Cir. 1956) (applying Maryland la¥ Korwinv. First Nat. Bank of Chicago, 170 F. Supp.
112 (N.D. lll. 1958) judgment aff'd275 F.2d 755 (7th Cir. 1960) (applying lllinois lgwWyaterbury v. Munn,
159 Fla. 754, 32 So. 2d 603, 174 A.L.R. 620 (194vie Moulton's Estat, 233 Minn. 286, 46 N.W.2d 667, 24
A.L.R.2d 1092 (1951 )Hines v. Sands, 312 S.W.2d 275 (Tex. Civ. App. Fort Worth 1@88)mplication).

[FN3] Uniform Trust Code 8 5(82).
- Trust interests received by or accrued in a beneficiary, generall§, e

[EN4] Uniform Trust Code 8§ 5QXurther providing that the court may limit the award to sutibfras is
appropriate under the circumstances.

[EN5] McKeown v. Pridmore, 310 Ill. App. 634, 35 N.E.2d 376 (1st Dist. 1941)

© 2011 Thomson Reuters.-3B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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[ll. Spendthrift and Similar Protective Trusts
D. Operation and Effect of Trusts
1. Alienability or Liability for Debts, in General

Topic SummaryCorrelation TableReferences

8 114. Income in excess of amount necessary for support, maintenance, or educatiobemeficiary
West's Key Number Digest

West's Key Number Digestrusts 112to 128 146to 154

A.L.R. Library

Surplus income of trust, in excess of amount required for support and education of beneficiary, as subject to clai
of creditors, 36 A.L.R.2d 1215

Forms

Complairt and orded To reach surplus not needed for suppém. Jur. Pleading and Practice Forms, Spendthrift
Trusts 88 516

Where it is provided in the trust instrument that the income is to be used for the support, maintenance, or
educatiorof the beneficiary, the surplus in excess of the amount reasonably required for such purpose gener:
may be subjected by creditors to the payment of their cldix$}[On the other hand, it is sometimes held in
the case of trusts containing express provisions in restraint of the alienation or transfer of the inkerest of t
beneficiaryy commonly referred to as "spendthrift” truitthat such surplus cannot be reached by
creditors.FN2] However, a statute may permit a judgment creditor to execute against a beneficiary's interest i
a spendthrift trust for any amount to which the beneficiary is entitled in excess of the amount necessary for th
education and support of the beneficiaFiNg]
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Practice Guide: Since statutory provisions authorizing the subjection of the surplus income of a trust to
creditors of the beneficiary have not always precisely defined the extent or quantum of support to which the
beneficiary is entitled or have not prescribed any defitgedard for the measurement thereof, in determining
the amount available to creditors each case must largely depend upon its particuleN#gcts.[

[EN1] Johnston v. Redd, 59 Ga. 621, 1877 WL 3283 (187&iyh v. Harrison, 69 Miss. 923, 11 So. 604
(1892)

- Support trusts, generally, s8€.09

- Under California law, a spendthrift trust can only be reddby a judgment creditor, and then only to the
extent that income is not needed for support and education of the beneffieiarst v. Hearst, 123 F. Supp.
756 (N.D. Cal. 1954)

[FN2] Spring Street Corp. v. Walsh, O'Connor & Barneson, 101 P.2d 783 (Cal. App. 2d Dist.cEdtdfied
guestion accepd.

[EN3] Ammco Ornamental Iron, Inc. v. Wing, 26 Cal. Agith 409, 31 Cal. Rptr. 2d 564 (2d Dist. 1994)

- Where a creditor's claim was filed by the guardian of a mentally ill trust beneficiary against a trust for
reimbursement of necessary expenditures advanced by the guardian for the beneficiary'steigperidthrift
provision in the trust did not bar the trustee from invading the trust principal to reimburse the guardian for the
funds advanced, since the trust instrument evidenced an intent by the testator to support the beneficiary, and
since barringa claim for the necessary services rendered would have unjustly enriched the trust corpus at the
expense of the creditor, which would have effectively vested the trustee with greater discretion than that gran
by the trust instrumenMatter ofDodge's Estate, 281 N.W.2d 447 (lowa 1979)

[FN4] AmmcoOrnamental Iron, Inc. v. Wing, 26 Cal. App. 4th 409, 31 Cal. Rptr. 2d 564 (2d Dist, 1994)
Johnston v. Redd, 59 Ga. 621, 1877 WL 3283 (1,84@)vard v. Leonard, 3 A.D. 277, 38 N.Y.S. 363 (2d Dep't

1896)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS § 114

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 115

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., Willien Lindsley, J.D., Lucas Martin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C.
Surette, J. D.


http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=126&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#I236730b4b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=126&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#1I236730b0b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1877006081&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000359&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1892009096&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000734&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1892009096&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000734&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURTRUSTSs109&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1954118500&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000345&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1954118500&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000345&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=126&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#2I236730b2b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1940004357&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=126&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#3I236730b3b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994139871&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0003484&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1979122578&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=126&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I236730b4b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994139871&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0003484&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1877006081&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000359&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1896018388&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1896018388&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519970

[ll. Spendthrift and Similar Protective Trusts
D. Operation and Effect of Trusts
1. Alienability or Liability for Debts, in General

Topic Sunmary Correlation TableReferences

8 115. Trust interests received by or accrued in beneficiary, generally

West's Key Number Digest

West's Key Number Digestrusts 112to 128 146to 154

A.L.R. Library

Transfer of interest in spendthrift trust beneficiary, 24 A.L.R.2d 1108ec. 6 superseded in part\dglidity and
construction of beneficiary's arrangement for payment to another, as they become due, of sums due under
spendthrift trust, 83 A.L.R.3d 11412

Forms

Complaint, petitio, or declaratiod By beneficiary's judgment creditdrTo reach accumulated income payable to
beneficiary. Am. Jur. Pleading and Practice Forms, Spendthrift Trusts § 4

A spendthrift trust provides that the beneficiary's creditors are unable exstiig beneficiary's interest to
the payment of their claims while in the hands of the trustee; when funds from a spendthrift trust are paid to a
beneficiary, those funds are no longer protected by the &MNdj.[An enforceable spendthrift trust prevents a
creditor of the beneficiary from collecting the debt by seizimgtthst property while it is still in the trustee's
possessiongN2] Similarly, creditors, who stand in the shoes of a beneficiary of a discretionary trust, have no
remedy until the trustee distributes the properiy]

A restraint on the alienation of the right to receive the principal from the trust is effective until the principal
is actually transferred by the trustee to the benejidiai4] However, it has been held that whether the
principal of a spedthrift trust which at the expiration of the trust is to be handed over to the beneficiary is to be
protected in transmission to him or her depends upon the intention manifested by the creator of ENSjrust.|

[EN1] Brosamer v. Mark, 540 N.E.2d 652 (Ind. Ct. App. 2d Dist. 19884,561 N.E.2d 767 (Ind. 1990)

- If under the terms of a spendthrift trust, a dislement of corpus or income is due to the debémeficiary,

such disbursement may be subject to garnishment; if disbursements are wholly within the trustee's discretion
the court may not order the trustee to make such disbursements, however, it¢eecixascises its discretion

and makes a disbursement, that disbursement may be subject to the writ of garnBaocaedtv. White, 463

So. 2d 218 (Fla. 1985)

[EN2] In re Cassada, 86 B.R. 541 (Bankr. E.D. Tenn. 1988)

- A spendthrift trust protects income which has been received by the trustesesingt been paid by him to the
beneficiary; the income of a spendthrift trust can be reached by creditors or transferred once it has been paid
the beneficiary, but the corpus of the trust is not the debtors' property so the creditors cannot atiteresiny
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until the debtors' rights to the payments are vedtiadter of Nuttleman, 117 B.R. 975 (Bankr. D. Neb. 1990)
decision aff'd in part, rev'd in part on other grourdids B.R. 254 (D. Neb. 1991)

[FN3] U.S. v. O'Shaughnessy, 517 N.W.2d 574 (Minn. 1994)

[FN4] Domo v. McCarthy, 66 Ohio St. 3d 312, 612 N.E.2d 706 (1993)

[EN5] SproutBolton v. SprouBolton, 383 Pa. 85, 117 A.2d 688 (19559ldng that the duration of immunity
of a corpus of a spendthrift trust from attachment by a creditor of the beneficiary after the beneficiary has
become entitled to receive the trust depends entirely upon the intention manifested by the creator of the trust
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Forms

Spendthrift trust provisiah Legal protectiorof payments of principal and incotheéNo anticipation or assignment
by any beneficiary or attachment by creditor. Am. Jur. Legal Forms 2d, Spendthrift Trusts § 237:17.1

The rule invalidating a purported transfer of the interest of the beneficiary undsrditeyit trust has been
applied in the case of instruments purporting or attempting to assign the right to future income, and, in a num
of cases, such an instrument has been held or declared invalid or unenforceable as violative of the restrictive
provsions of the trust instrumenEN1] The rule of invalidity has alsbeen applied in the case of instruments
purporting to transfer the interest of the beneficiary in the corpus of the estate prior to the time fixed for its
payment or distributiongN2]

But the view is sometimes taken that while an assignment executed during the continuance of the trust is
effective as a conveyance oartsfer with respect to income or property subsequently received by the
beneficiary from the trustee, it is effective as a contract to convey or transfer that property after it is received |
the beneficiary, with the consequence that the beneficiarlisefad convey or transfer it constitutes a breach
of contract for which he or she is liable in damad@$3 The view has also been taken that direction by the
beneficiary to the trustee to pay income to an assignee is valid and enforceable as to each installment after it
accrues, and will justify the trustee in payingtatisnents over to the assignee until the beneficiary notifies him
or her to cease making such paymeRts4] Moreover, a beneficiary can revoke a trustee's authority to make
payments under such instructions at any time before the trustee makes a paigent.|

The execution of a binding power of attorney to another to receive sums due from the trust to the
beneficiary is revocable by the leditiary,[FN6] even when expressly declared to be irrevocabl]

In addition, a spendthrift trust beneficiary may enter into a binagngement with a third person to pay
over to such person sums received by the beneficiary from theRN&tH owever, to avoid the antiassignment
feature of a spendthrift trust, the agreement must obligate the beneficiary to pay over the money to the third
person rather than require the trustee to pay the third persmtyd[FN9|

[EN1] Waterbury v. Munn, 159 Fla. 754, 32 So. 2d 603, 174 A.L.R. 620 (X@aAdgr a trust requiring
paymentsd be made only on the personal receipt of the beneficiary, and prohibiting anticipation or
encumbranceBucknam v. Bucknam, 294 Mass. 214, 200 N.E. 918, 104 A.L.R. 774 ({&@®)bition
against alienation or anticipatiori re Moultoris Estate, 233 Minn. 286, 46 N.W.2d 667, 24 A.L.R.2d 1092
(1951)(implied prohibition against alienation).

[FN2] Kelly v. Kelly, 11 Cal. 2d 356, 79 P.2d 1059, 119 A.L.R. 71 (1988)e Moulton's Estate, 233 Minn.
286, 46 N.W.2d 667, 24 A.L.R.2d 1092 (19%4ljenation prohibited by implication).

[EN3] Kelly v. Kelly, 11 Cal. 2d 356, 79 P.2d 1059, 119 &RL71 (1938)

- Parties to whom the corpus of trust was to be distributed only when the trust terminated upon the death of tt
income beneficiaries and the settlors had no vested interest in the corpus protected by a spendthrift clause;
accordingly, a prty's purported mortgage of the land which constituted the corpus of the trust did not violate a
spendthrift clauseBoyle v. A.W.A., Inc., 319 Ark. 390, 892 S.W.2d 242 (1995)

- Once the beneficiary receives a gift under a trust, whateversieatoes with it no longer constitutes
anticipation of the income of the trust, even if the beneficiary uses it pursuant to an advance agreement spell
out what he or she would do once he or she got his or her hands on it; this type of agreemevttichdhe
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beneficiary is free to make and one which should be enfoftate v. Dodson, 642 S.W.2d 641 (Mo. 1982)

[EN4] In re Keeler's Estate, 334 Pa. 225, 3 A.2d 413, 121 A.L.R. 1301 (1939)

[EN5] First Nat. Bank, Little Rock v. Merchants & Planters Bank of Newport, 256 Ark. 871, 510 S.W.2d 874,
83 A.L.R.3d 1138 (1974)n re Van Heusen's Estati}5 Misc. 884, 262 N.Y.S. 149 (Sur. Ct. 1932)

[EN6] First Nat. Bank, Little Rock v. Merchants & Planters Bank of Newport, 256 Ark. 871, 510 S.W.2d 874,
83 A.L.R.3d 1138 (1974 5eely v. Fletcher, 63 Misc. 448, 117 N.Y.S. 86 (Sup 19%f8y,135 A.D. 920, 120
N.Y.S. 1145 (1st Dep't 1909)

[EN7] Seely v. Fletcher, 63 Misc. 448, 117 N.Y.S. 86 ($809) aff'd, 135 A.D. 920, 120 N.Y.S. 1145 (1st
Dep't 1909)

[EN8] Minot v. Minot, 319 Mass. 253, 66 N.E.2d 5 (194i8)re Vought's Estate, 70 Misc. 2d 781, 334
N.Y.S.2d 720 (Sur. Ct. 19729rder affd45 A.D.2d 991, 360 N.Y.S.2d 199 (1st Dep't 1974)

- A beneficiary of a sperhrift trust who had the unqualified present right to exercise complete ownership of
the trust assets could, by a stipulated property settlement in a divorce proceeding, make a binding and
enforceable agreement to transfer to the other party at a futersutd portion of the principal of the trust
assets as he, at the time of such agreement, had an unqualified right to presently possesSanithown.
Smith, 312 Minn. 541, 253 N.W.2d 143 (1977)

[EN9] In re Lee's Estate, 214 Minn. 448, 9 N.W.2d 245 (1943)

© 2011 Thomson Reuters.-33B © 2011Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.

AMJUR TRUSTS § 116

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 117

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., William Lindsl, J.D., Lucas Martin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C.
Surette, J. D.

[ll. Spendthrift and Similar Protective Trusts
D. Operation and Effect of Trusts
2. Operation and Effect as to Particular Types of Claims


http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1982152058&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I236730d1b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1939114261&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000104&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#5I236730d2b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1974131798&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000108&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1974131798&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000108&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1932132098&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#6I236730d3b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1974131798&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000108&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1974131798&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000108&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909020266&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909019835&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909019835&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#7I236730d4b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909020266&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909019835&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1909019835&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000601&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#8I236730d5b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1946107150&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1972121045&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1972121045&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1974246600&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000602&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1977110579&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1977110579&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=128&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#9I236730d6b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1943105846&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000595&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281519972

Topic Summay Correlation TableReferences

§ 117. Generally; taxes
West's Key Number Digest

West's Key Number Digestyusts 112to 128 146to 154

Although it has been held that the responsibility of creditors when they enter into transactions with
spendthrift tust beneficiaries does not apply to tort judgment creditors and does not support shielding
spendthrift trust assets from judgments against the beneficiaries for intentional torts or gross negi@ritce, [
has also been held that a spendthrift provision does protect against recovery for intentiof@ Zprts.[

A spendthrift provision is unenforceable against a claim of a State or therl(Btates to the extent a statute
of the State or federal law so providé®[] such as claims of a state or its subdivisions in the enforcement of
taxes.FN4] Furthermore, federal estate taxes imposed upon the estate of a decedent are enforceable against
spendthrift trusts created by his or her wiN{5] and federal income taxes of the beneficiary of a spendthrift
trust are enforceable against his or her interest in the EN$I.

Under the Restatement, the interest of a beneficiary in a valid spendthrift trust cachled ieasatisfaction
of an enforceable claim against the beneficiary for services or supplies provided for necessities or for the
protection of the beneficiary's interest in the tr&4.] Similarly, under the Uniform Trust Code, even if a trust
contains a spendthrift provision, a judgment creditor who has provided sefiidbe protection of a
beneficiary's interest in the trust, may obtain from a court an order attaching present or future distributions to
for the benefit of the beneficiariENg]

Also, under the Restatement, the interest of a beneficiary in a valid spendthrift trust can be reached in
satisfaction of an enforceableah against the beneficiary for the support of a child, spouse, or former
spouseEN9] Similarly, under the Uniform Trust Code, even if a trust contains a spendthrift provision, a
beneficiary's child, spouse, or former spouse who has a judgment or court order against the beneficiary for
support or maintenance, may obtaionfra court an order attaching present or future distributions to or for the
benefit of the beneficiarygN1q

[EN1] Sligh v.First Nat. Bank of Holmes County, 704 So. 2d 1020 (Miss. 1997)

[FN2] Duvall v. McGee, 375 Md. 476, 826 A.2d 416 (20@3)rder by beneficiaryXscheffel v. Krueger, 146
N.H. 669, 782 A.2d 410 (200{3exual assault by beneficiary) .

[EN3] Uniform Trust Code § 5(8).

[EN4] City of Louisville v. Cooke, 135 Ky. 261, 122 S.W. 144 (19@38tting v. Flanigan, 185 Md. 499, 45
A.2d 355, 174 A.L.R. 301 (1946)

- Under the law of trust, a spendthrift trust cannot insulate a beneficiary from a claim by the state based on
income or other tax obligationRetirement Fund Trust of Plumbing v. Franchise Tax Bd., 909 F.2d 1266 (9th

Cir. 1990)

[ENS] Fetting v. Flanigan, 185 Md. 499, 45 A.2d 355, 174 A.L.R. 301 (1946
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[EN6] U.S. v. Dallas Nat. Bank, 152 F.2d 582 (C.GC5#h Cir. 1945)

[EN7] Restatement Third, Trusts 8 5%(

[FN8] Uniform Trust Code 8 5(B).

[FN9] Restatement Third, Trusts 8§ 59(a)

[FN10] Uniform Trust Code § 5(8).
- Power of court to order payment from trust for o or maintenance of the beneficiary's child, spouse, or
former spouse, see154
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D. Operation and Effect of Trusts
2. Operation and Effect as to Particular Types of Claims
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§ 118. Claims of trustor, estate of testator, or trusestate
West's Key Number Digest

West's Key Number Digestyusts 112to 128 146to 154

Generally, the protection of a spendthrift or similar trust has been regarded as extending to an indebtedne
of the beneficiary of the trust to the testator or other settlor of the trust, @sttie of the testator, or to the trust
estate itselffN1] and, accading to some cases, even where the indebtedness is contracted after the executior
of the instrument creating the trustN2]
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The question of protection of such a trust against claims of the trustor, the testator's estate, or the trust es
depends upon a proper construction of the trust instrument in respect totienntéthe creator of the
trust.[ENJ] Indicia in the instrument idf that the beneficiary is to enjoy the entire benefit irrespective of his or
her indebtedness to the trustor, the estate of the testator, or the trust estate itself, are, among others, the trus
instrument's express use of the word "spendthrift” in d#egrthe trust, a provision for an annuity in case the
trust income should be insufficierfl4] and a provision for personal payment to, on personal receipt of, the
beneficiary.ENS] There is no public policy contrary to restraint by the trust of liability of the interest of the
beneficiary even for such debaN6|

[EN1] Blakemore v. Jones, 303 Mass. 557, 22 N.E.2d 112, 123 A.L.R. 1317 (irghtedness to the estate);
In re Chamberlin's Estate, 289 N.Y. 456, 46 N.E.2d 883, 145 A.L.R. 1314 ((t94B¢ testator or estate of the
testator).

[EN2] In re Edwards' Estate, 217 Cal. 25,17 P.2d 116 (1932)

[EN3] In re McGregor's Estate, 130 N.J. Eq. 5, 19 A.2d 865 (Ct. Err. & App. 1941)

[EN4] In re Chamberlin's Estate, 289 N.Y. 456, 46 N.E.2d 883, 145 A.L.R. 1314 (1943)

[FN5] Blakemore v. Jones, 303 Mass. 557, 22 N.E.2d 112, 123 A.L.R. 1317 (1939)

[EN6] In re Chamberlin's Estate, 289 N.Y. 456, 46 N.E.2d 883, 145 A.L.R. 1314 (1943)
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D. Operation and Effect of Trusts
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§ 119. Duty and discretion of trustee, generally
West's Key Number Digest

West's Key Number Digestyusts 112to 128 146to 154

Forms

Spendthrift trust provisiah Withholding distribution Am. Jur. Legal Forms 2d, Spendthrift Trusts 88 237:23 to
237:28

Answe® Defensé Absolute discretion of trustee to determine amount of payméntsJur. Pleading and
Practice Forms, Spendthrift Trusts § 15

A spendthrift or similar protective trust casts upon the trustee the duty to exercise stigraljgyudgment
to determine what is necessary for the support of a beneficiary, and to turn over to him or her trust income or
property or funds in such amount, in accordance with the terms of theRkii§tlh this regard, the trustee
under a spendthrift or other support trust is often vested with discretion to deténsimccasion or amount of
support payments or other benefits, or the occurrence of or compliance with conditions entitling the beneficial
to a payment or to the corpus of the estat¢?]

While a trustor may impose conditions which govern the trustee in the exercise of the discretion
granted,ENJ] often the discretion is broad or said to be absdhNé] or complete EN5S| However, no matter
how broad or absolute the discretion is, the general duties of a trustee to exercise good faith, reasonable cart
diligence, and skiliequire that the discretion be exercised upon judicious and responsible consideréion.[

[FN1] Cromwell v. Converse, 108onn. 412, 143 A. 416, 61 A.L.R. 663 (1928)

[FN2] Clevdand Clinic Foundation v. Humphrys, 97 F.2d 849, 121 A.L.R. 163 (C.C.A. 6th Cir.;1838)
Marre's Estate, 18 Cal. 2d 184, 114 P.2d 586 (2®unaine v. Dumaine, 301 Mass. 214, 16 N.E.2d 625, 118
A.L.R. 834 (1938)

[EN3] Viall v. Rhode Island Hospital Trust Co., 45 R.1. 432, 123 A. 52002..R. 437 (1924)

[EN4] Cromwell v. Converse, 108 Con412, 143 A. 416, 61 A.L.R. 663 (1928)

[EN5] U.S. v.O'Shaughnessy, 517 N.W.2d 574 (Minn. 1994)

[ENG6] Cavettv. Buck, 1964 OK 265, 397 P.2d 901 (Okla. 1964all v. Rhode Island Hospital Trust Co., 45
R.I. 432, 123 A. 570, 32 A.L.R. 437 (1924)

- A court does not favor a construction of a trust which confers arbitrary or capricious authorityaipon th
trusteeln re Trust Salimes, 43 Wis. 2d 140, 168 N.W.2d 157 (1969)
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Ill. Spendthrift and Similar ProtectivErusts
D. Operation and Effect of Trusts

3. Operation and Effect as to Support or Other Benefits to Beneficiary

Topic SummaryCorrelation TableReferences

§ 120. Particular factors considered in determining amont of allowance for support
West's Key Number Digest

West's Key Number Digestrusts 112to 128 146to 154

Forms

Spendthrift trust provisiah No distributions to beneficiary when otherwise capable of own supportiur. Legal
Forms 2d, Spendthrift Trusts § 232:3

Pettiond By beneficiary For increased payments necessitated by illness of benefigiarydur. Pleading and
Practice Forms, Spendthrift Trusts § 9

In the absence of anything in a trust declaration indicating the amount of support benefit tdvevhich t
beneficiary is entitled under a spendthrift or other support trust, the amount thereof is to be determined by the
trustee in the light of the beneficiary's "station in lifeN[1] and mode of living, the relation between the trustor
and the beneficiaryiN2] the needs of the beneficiary, the amount that the ordinary person would provide for
the support or home of the beneficiaBNB] and other indicia of what the trustor intended as a sufficient
provisionfor the support of the beneficiarlgli4] Ordinarily, in determininghe amount of support, the trustee
should not consider the needs of residuary legatees or other persons of the same class as the beneficiary of
trust, but only those of the beneficiafiN5 Under some circumstances, however, the means of a parent of
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beneficiaries are to be considered in determining the amount to bedexigier the support of the
beneficiaries ENE]

Practice Guide: Thedetermination of the trustees of a spendthrift trust that income set apart and credited
on their books to the beneficiary shall be paid to the beneficiary as necessary and desirable for his or her
maintenance and support under the terms of the trustughthevocable in the lifetime of the beneficiary under
the absolute discretion given the trustees to make such determination, becomes irrevocable upon the
beneficiary's deattEN7]

[EN1] Alvis v. Bank of America Nat. Trust & Savings Ass'n, 95 Cal. App. 2d 118, 212 P.2d 608, 36 A.L.R.2d
1209 (1st Dist. 1949 Cromwell v. Converse, 108 Conn. 412, 143 A. 416, 61 A.L.R.(6838)

[FN2] Cromwell v. Converse, 108 Conn. 412, 14316, 61 A.L.R. 663 (1928)

[EN3] Eaton v. Lovering, 8 N.H. 275, 125 A. 433, 35 A.L.R. 1034 (1924)

- In determining the amount of income to be expended for the support of a life beneficiary under a gift of the
income in trust of so much as is necessary to provide for comfortable support, the trustbakkaoto

account the income which the beneficiary has from other sources, such as her personal estate and her share
heir of intestate surplus income, the intent of the testatrix being to limit the payments to her to those required
her supporby reason of her own inability to provide &tempel v. Middletown Trust Co., 127 Conn. 206, 15
A.2d 305, 157 A.L.R. 657 (1940)

[EN4] Hooker v. Goodwin, 91 Conn. 463, 99 A. 1059 (19E4ton v. Lovering, 81 N.H. 275, 125 A. 433, 35
A.L.R. 1034 (1924)

[EN5] Eaton v. Lovering, 81 N.H. 275, 125 A. 433, 35 A.L.R. 1034 (1924)

[EN6] Cleveland Clinic Foundation v. Humphrys, 97 F.2d 849, 121 A.L.R. 163AC8th Cir. 1938)

[EN7] Cromwell v. Converse, 108 Con#l2, 143 A. 416, 61 A.L.R. 663 (1928)
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[ll. Spendthrift and Similar Protective Trusts
D. Operation and Effect of Trtss
3. Operation and Effect as to Support or Other Benefits to Beneficiary

Topic SummaryCorrelation TableReferences

§ 121. Payment of support or other benefit out of trust corpus
West's Key Number Digest

Wed's Key Number Digesifrusts 126

A.L.R. Library

Trust provisions for payment, in the trustee's discretion or for a designated purpose, of part or all of the principal
a beneficiary, 2 A.IR.2d 1383 secs. 2630 superseded in part Byopriety of considering beneficiary's other
means under trust provision authorizing invasion of principal for beneficiary's support, 41 A.L.R)3d 255

Forms

Petitiord By beneficiary To compel truste to invade principal of trusAm. Jur. Pleading and Practice Forms,
Spendthrift Trusts § 11

A spendthrift or support trust may give the trustee, either specifically or by implication, the power or
discretion to pay benefits out of the corpushef estatefN1] Where the trust provides that the corpus may be
usal so far as it shall be necessary for the personal comfort of the cestui que trust, the right to resort to the
principal is founded on necessity, and is restricted to necessaries determined by station in life, mode of living
and suitableness under all tiecumstancesiN2] Under such a trust provision, resort can be miadeproper
case to the corpus for educati¢Nf] A testator may mke the beneficiary the person to determine what may
be used under a will giving discretion for use of the principal for certain purgeNdk.[

[EN1] Boston Safe Deposit & Trust Co. v. Stebbins, 309 Mass. 282, 34 N.E.2d 616, 148 A.L.R. 1036 (1941)
First Wisconsin Trust Co. v. Perkins, 275 Wis. 464, 82 N.W.2d 331, 78 A.L.R.2d 1 (1957)

- Under a testamentary trust gigi the trustee discretion to invade the corpus if necessary to provide for the
support and maintenance of the beneficiary, the trustee would be required to invade the corpus where the
beneficiary was confined to a nursing home in ill health, had only ISeetarity income and income from a

small pension, and had been declared not eligible for county medicaid by reason of the existence ofithe trust
re Cooper's Will, 76 Misc. 2d 166, 349 N.Y.S.2d 613 (Sur. Ct. 1973)

[EN2] Hooker v. Goodwin, 91 Conn. 463, 99 A. 1059 (1917)
- Trustee's authorizatioto invade the trust principal in the event of a beneficiary's "extremity" refers to a case
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of extreme need of the beneficia@lark v. Mississippi Valley Trust Co., 360 Mo. 452, 228 S.W.2d 808
(1950)

[FN3] Boston Safe Deposit & Trust Co. v. Stebbins, 309 Mass. 282, 34 N.E.2d 616, 148 A.L.R. 1136 (19

[FN4] In re Lyon's Estate, 192 Misc. 306, 80 N.2&369 (Sur. Ct. 1948)
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D. Operation and Effect of Trusts
3. Operation ad Effect as to Support or Other Benefits to Beneficiary

Topic SummaryCorrelation TableReferences

§ 122. Payment of support or other benefit out of trust corpu® Propriety of considering beneficiary's
other means

West's Key Number Digest

West's Key Number Digestrusts 126

A.L.R. Library

Propriety of considering beneficiary's other means under trust provision authorizing invasion of prncipal f
beneficiary's support, 41 A.L.R.3d 255

A trustee may be required, under the terms of a trust, to consider the beneficiary's other resources in
determining whether and to what extent the beneficiary is entitled to receive payments from the priacipal of
trust for purposes of the beneficiary's suppBN]] If the settbr's intention was to make a gift to the
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beneficiary of sufficient money for his or her specified purpose, as a benefaction complete in itself, the
beneficiary's other means must not be considered; however, if the settlor intended only to insure terpenefi
against falling into need for the given purpose, the beneficiary's other means must be corsitdgBdt[

where a trust provided that the trustee could pay trust principal if the net income under the trust were not
sufficient to provide proper support for any beneficiary without taking into consideration otheeincom

financial resources of the beneficiary, such provision has been interpreted to allow but not mandate disregarc
of other income or resourcds 3]

In some cases, the view has been expressed that in the absence of an indication of contrary intent, there
rebuttable presumption that the settlor intended thattiséee should not consider other resources of the
beneficiary in determining whether to invade the corpus of a trust under support prowsidhe[other
instances, however, the view has been expressed that in the absence of a contrary intent on the part of the
testator, there is a rebuttable presumption that the &ettitent is that the trustee should consider the resources
of the beneficiary in determining whether to invade the corpus of the trust under a support préMSjon.[

In determining whether it is proper for the trustee to consider other assets of the beneficiary before invadil
the corpus, importance has sometimes beatepl upon the relationship of the settlor to the benefickxg]

It has been said in this context that a surviving spouse is a favorite of tHeN&@ahd that the provisions of a
husband's will for the benefit of his wife should be construed liberally in her faM&8.Where the beneficiary
was the settlor's granddaughter, the trustee was required to take into consideration the financial status and
earning capacity of the grandchild's parent, in det@ngiwhether to invade the corpus\9

In particular cases recogimg the propriety of the trustee's looking to the other resources of the beneficiary,
it has been stated that the beneficiary should not be required to totally exhaust his or her independent proper
before being permitted to invade the trust corpi¢l( In other instances, however, before the corpus could
be invaded, sudtantial exhaustion of the beneficiary's independent property has been relghitdd.

[FN1] Boston Safe Deposit and Trust.Go Boynton, 15 Mass. App. Ct. 103, 443 N.E.2d 1344 (1,988gre

trustee was required, under terms of the trust, to consider the beneficiary's other resources, including resourc
distributed to her children.

- Where a trust gave the trustees the uefed discretion to invade a trust principal, the trustees properly
exercised their discretion in deciding not to use the trust corpus to pay the beneficiary's debts, since the
beneficiary, who was the settlor's daughter, had substantial personal a$isetatsio pay the debts.

NationsBank of Virginia, N.A. v. Estate of Grandy, 248 Va. 557, 450 S.E.2d 140 (1994)

- In view of the circumstances and terms of a will, a settlor apparently intended that the beneficiary, her sister
be enabled to gmd rest of her life in the style to which she had become accustomed, and the trustee was not
required to consider other resources of the beneficiary before invading the corpus of the trust to pay for hospi
and medical expensddartin v. Simmos First Nat. Bank, 250 Ark. 774, 467 S.W.2d 165 (1971)

- The terms of a testament, considered within the known circumstances of a wife at the time the testator
refashioned a legacy under an earlier will into a trust provision for her life supportausulesequent will,

without the condition that her pension stipend and other personal resources be given account, disclosed an
intention that the wifdeneficiary have her full support from the trust estate; thus, the trustee could not conside
other resouwres available to the wife in refusing to invade the corpus of the trust estate to provide the wife with
a "living" according to the terms of the trulst.re Coats Trust, 581 S.W.2d 392 (Mo. Ct. App. W.D. 1979)

[EN2] In re Wills' Trust Estate, 8 Ariz. App. 591, 448 P.2d 435 (1968)

[FN3] Estate of Jones, 68 Cal. App. 3d 274, 137 Cal. Rptr. 138 (2d Dist). 19
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[EN4] In re Young's Will, 243 lowa 211, 49 N.W.289(1951) Holyoke Nat. Bank v. Wilson, 350 Mass. 223,
214 N.E.2d 42 (1966)n re Demitz' Estate, 417 Pa. 316, 208 A.2d 280 (1965)

[EN5] Munsey v. Laconia Home for Aged, 103 N.H. 42, 164 A.2d 557 (1960)

[ENG] Smith v. Gillikin, 201 Va. 149, 109 S.E.2d 121 (1959)

[EN7] In re Leonard's Estate, 115 Vt. 440, 63 A.2d 179 (1949)

[EN8] In re Houghton's Estate, 118 Vt. 228, 105 A.2d 257 (1954)

[EN9] In re Cameron's Trusts, 127 N.Y.S.2d 870 (Sur. Ct. 1954)

[EN10] Lumbert v. Fisher, 245 Mass. 190, 139 N.E. 446 (1:98®)son v. First Nat. Bank & Trust Co. of
Paulsboro, 64 N.J. Super. 225, 165 A.2d 800 (App. Div. 1960 Mitchell's Will, 30 Misc. 2d 781, 217
N.Y.S.2d 690 (Sur. Ct. 1961)

[EN11] Guaranty Trust Co. of N.Y. v. New York City Cancer Committee, 145 Conn. 542, 144 A.2d 535 (1958)
- A provision that a trustee could invade the principal, elé & distribute trust income, to a settlor's sons "if
necessary" was construed as requiring that the trust corpus be made available to the beneficiaries as a last r
to sustain them only after their other financial resources were exhausted, anégmwmylth the situation of the
beneficiaryson whose poor health caused him to exhaust all financial resources availableBmhisrt v.

Old Nat. Bank of Martinsburg, 162 W. Va. 48, 246 S.E.2d 236 (1978)
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8 123. Judicial review and interference
West's Key Number Digest

West's Key Number Digestyusts 112to 128 146to 154

Where the terms of a spendthrift or other form of protective trust do not spégifiesrmine the interest
or benefit of the beneficiary, but leave that to the discretion of the trustee, it is within the power of a court of
equity, upon a proper showing of facts and circumstances justifying its interference, to determine therinterest
benefit to which a beneficiary is entitled under the terms of the trust, and the rule is as fully applicable in the
case of an adult, as it is in the case of an infant, benefi¢éalj.[The court, however, will not interfere with or
set aside the trustee's determination, in the absence of clear ENdE®©hly in extreme cases will a court of
chancery break in upon the terms of a trast] the exercise of the power must be based on facts showing that
conditions have arisen or exigencies developed which could not have been foreseen by the donor, and that &
result of such unforeseen conditions, the beneficiaries will sufferfid$3,pnd that the main object of the
party creating the trust will be bestrved by the court's action in order to actually carry out the intent of the
creator of the trustgN4] In this regard, it has been recognized that the fact that no precedent can be found in
which relief has been granted under a similar state of facts is no reason for refusing tieNglief.|

A court will not ordinarily substitute its discretion for that of the truskdg] but upon a proper showing it
may and will control or interfere with such discretiof a trustee and, where necessary, direct a suitable
allowance for the support of beneficiari€[7] as where the trustee is about to act or has acted unreasonably
or arbitrarily or from improper motives, or where his or her refusal to act is similarly objectior&l&eThe
mere fact that if the discretion had been conferred upon the court, the court would have exercised the power
differently, is not a sufficient reason for interfering with the exercise of the power by the tiiSge.[

Another proper case for judicial control or interference is where the trustee is proceeding to make, or has
made applications of corpus or income without compliance with conditions under the terms of té\tdst.[
However, where a trust specifically authorizes a trustee to invadeighgtincipal for the beneficiary: (1) in
case of an emergency affecting the beneficiary; and (2) when necessary for the support, maintenance, or for
comfort of the beneficiary, it is improper for a trial judge to interfere with the judgment of teernpaying out
to the beneficiary where the trustee has not abused his or her disdrétidih And where a trust instrument
provided for payment from time to time of net income and so much of the principal as the trustees, in their
absolute and uncontrolled discretion, elected to pay for maintenance, comfort, and cujyeotdecedent's
daughter, the trustees could not be compelled to pay principal where it was not shown that they acted
dishonestly or arbitrarily or from an improper motive[L2]

Under the Uniform Trust Code, to the extent a trustee has not complied with a standard of distribution or t
abused a discretion a distributimmay be ordered by the court to satisfy a judgment or court order against the
beneficiary for support or maintenance of the beneficiary's child, spouse, or former spouse; and the court she
direct the trustee to pay to the child, spouse, or former sgogbeamount as is equitable under the
circumstances but not more than the amount the trustee would have been required to distribute to or for the
benefit of the beneficiary had the trustee complied with the standard or not abused the diséié&pn.|

[EN1] Colton v. Colton, 127 U.S. 300, 8 S. Ct. 1164, 32 L. Ed. 138 (1838&yeland Clinic Foundation v.
Humphrys, 97.2d 849, 121 A.L.R. 163 (C.C.A. 6th Cir. 1938)
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[EN2] In re Larkins' Will, 243 lowa 322, 51 N.W.2d 396 (1992amon v. Damon, 312 Mass. 268, 44 N.E.2d
657, 143 A.L.R. 463 (194ZYiscretion to pay the principal to the beneficiary whenever in the opinion of the
trustee it is desirable so to do).

- In order to justify the interference of the court, the beneficiary must establish by proof of the clearest charac
that the refusal of the trustee to act was unreasortatdy v. Scully, 162 Neb. 368, 76 N.W.2d 239 (1956)

[EN3] Dyer v. Paddock, 395 Ill. 288, 70 N.E.2d 49 (1946)

[EN4] Thorne v. Continental lllinois Nat. Bank & Trust Co. of Chicago,lL&\bp. 2d 163, 151 N.E.2d 398
(1st Dist. 1958)

[EN5] Thorne v. Continental lllinois Nat. Bank & Trust Co. of Chicago, 18 Ill. App. 2d 163, 151 N.E.2d 398
(1st Dist. 1958)

[ENG] Viall v. Rhode Island Hospital Trust Co., 45 R.I. 432, 123 A. 570, 32 A.L.R. 437 (1924)

[EN7] Watling v. Watling, 15 F.2d 719 (E.D. Mich. 192@¥f'd,27 F.2d 193 (C.C.A. 6th Cir. 192800th v.
Krug, 368 1ll. 487, 14 N.2d 645, 117 A.L.R. 1193 (1938)

[EN8] Kuykendall v. Protor, 270 N.C. 510, 155 S.E.2d 293 (196+#)ye v. Burk, 57 Ohio App. 99, 10 Ohio

Op. 152, 25 Ohio L. Abs. 529, 12 N.E.2d 152 (3d Dist. Hancock County ;1¥9ia#)v. Rhode Island Hospital
Trust Co., 45 R.I. 432, 123 A. 570, 32 A.L.R. 43924)

- The Uniform Trust Code does not limit the right of a beneficiary to maintain a judicial proceeding against a
trustee for an abuse of discretidmiform Trust Code 8§ 534d).

- A discretionary power conferred upon the trustee to detertinenbenefits of a trust beneficiary is subject to
judicial control only to prevent misinterpretation or abuse of the discretion by the tRegtatement Third,

Trusts 8§ 50(1)

[FN9] In re Tone's Estates, 240 lowa 1315, 39 N.W.2d 401 (1949)

[FN10] Booth v. Krug, 368 Ill. 487, 14 N.E.2d 645, 117 A.L.R. 1193 (1988wart v. Madden, 153 P45,

25 A. 803 (1893)

- The Uniform Trust Code does not limit the right of a beneficiary to maintain a judicial proceeding against a
trustee for failure to comply with a standard for distributidniform Trust Code 8§ 53d).

[FN11] Matter of Rosenberg, 76 A.D.2d 866, 428 N.Y.S.2d 502 (2d Dep't 1980)

[FN12] First Nat. Bank of Maryland v. Department of lHeaand Mental Hygiene, 284 Md. 720, 399 A.2d 891
(1979)

[EN13] Uniform Trust Code 8§ 5304).
- Ability to reach a spendthrift trust to provide support to a beneficiary's child, spouse, or former spdise, see
117
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If a settlor of a trat is alive and all of the beneficiaries of an irrevocable spendthrift trust conbeme
being no incapacity to consent by any of the paitig settlor and all of the beneficiaries may consent to a
termination of the trustN1]

Beneficiaries may not prematurely terminate a trust restricted by a spendthrift Ei@¢he nature of the
interest of a beneficiary of such a protectiwestrordinarily precludes any termination of the trust merely
through the consent of the beneficidM3] or beneficiaries, even though all are sui juris and all join in seeking
the terminationfEN4] A spendthrift trust cannot be terminated by mere agreement of the life beneficiary and th
remainder beneficiaries, since to do so would defeat a material purpose of thHeNB)iStte rule has
sometimes been stated as being that since the continuance of &spéndit is necessary to carry out the
testator's purpose, the beneficiaries cannot compel its terminghigh. [

If a settlor includes a spendthrift provision in a trust to protect the assets from the beneficiaries' creditors,
that purpose may not be accomplished by terminating the trust and purchasing an annurtiato thailife
beneficiaries' ongoing paymentaN7]

A spendthrift povision of a trust ceases to be effective upon the termination or expiration of th&ngist.[

[FN1] Musick v. Reynolds, 7/ S.W.2d 626 (Tex. App. Eastland 199®y)it denied, (Feb. 20, 1991).

[EN2] University of Maine Foundation v. Fleet Bank of Maine, 2003 ME 20, 817 A.2d 871 (Me..2003)

[FN3] Merchants' Nat. Bank v. Crist, 140 lowa 308, 118 N.W. 394 (1®&e v. Southern Michigan Nat.
Bank, 255 Mich. 275, 238 N.W. 284 (193byerruled on other grounds bMatterof Estate of Edgar, 425
Mich. 364, 389 N.W.2d 696 (1986)

[EN4] Mahan v. Mahan, 320 Md. 262, 577 A.2d 70 (1990)
- To permit premature termination of a spendthrift or other support trust by the beneficiaries, either in whole o
pro tanto, would amount to an assignment of the corpus, the very thing wiestnaént on alienation forbids.
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Kirkland v. MercantileSafe Deposit & Trust Co. of Baltimore, 218 Md. 17, 145 A.2d 230 (1958)
- If the settlor of a spendthrift trust is deceased and therefore incapable of consenting, such a trust cannot be
terminated even though all the beneficiaries desire that it should beBosler's Estate, 378 Pa. 333, 107 A.2d

443 (1954)

[EN5] Matter of Estate of Sanders, 158 Misc. 2d 606, 602 N.Y.S.2d 742 (Sur. Ct, G@9tjann v. New York

Life Ins. Co., 286 S.C. 34, 331 S.E.2d 385 (Ct. App. 1985)

- A spendthrift provision of a charitable trust, pursuant to which a settlor's grandchildren each had an inaliena
right to receive $100 a month for life, was a material purpose of the trust, and thus the trust could not be
terminated by consent of the bénmries, even though the remainder beneficiary agreed to continue the
grandchildren's monthly payments; a statute established the presumption that a spendthrift provision was a
material purpose, the grandchildren did not present evidence to rebutdtptien, and the proposed

payments by the remainder beneficiary would not satisfy the purpose because they would not be protected fr
alienation.In re Estate of Somers, 277 Kan. 761, 89 P.3d 898 (2004)

[EN6] Cotham v. First Nat. Bank of Hot Springs, 287 Ark. 167, 697 S.W.2d 101 (1985)

- A trust'spurpose to provide for a beneficiary's support, maintenance, and education could continue to be
fulfilled even though the beneficiary was incarcerated for sexually assaulting a minor boy, and thus, the trust
did not qualify for terminationScheftl v. Krueger, 146 N.H. 669, 782 A.2d 410 (2Q01)

[EN7] In re Estate of Somers, 277 Kan. 761, 89 P.3d 898 (2004)

[FN8] Domo v. McCarthy, 66 Ohio St. 3d 312, 612 N.E.2d 706 (1993)
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§ 125. Terminatiomd Effect of occurrence of condition specified in trust instrument
West's Key Number Digest

West'sKkey Number DigestTrusts 61

A beneficiary's right to the corpus of a trust vests upon the beneficiary satisfying any contingency specifie:
in the trust and neither the beneficiary nor the trusteeheardfter defeat the rights of the creditors of the
beneficiary by allowing the corpus to remain in the hands of the trustee; in short, the spendthrift trust terminat
when the beneficiary satisfies the contingency specified in the trust and from titabgone forward, the
spendthrift trust is invalid as against the beneficiary's credidtd][Stated otherwise, in the case of a trust to
pay a beneficiary the entire trust res on a condition precedent to such payment, such as attainment of solven
compliance with the condition entitles the beneficiary to paymentthenplayment brings the trust to a
close.EN2|

A trust may terminateand a spendthrift clause cease to have any effect, upon the death ofribenledt
income beneficiary, where the trust instrument provides that, upon the income beneficiaries' death, the corpu
the trust is to be distributed to specified persons'frem trust."EN3J]

[EN1] State Cent. Collection Unit v. Brent, 71 Md. App. 265, 525 A.2d 241 (198ment affd311 Md.
626, 537 A.2d 227 (198Balso stating that the law permits a creditor to reach the corpus of a spendthrift trust
whenever the beneficiary could have terminated the trust.

[EN2] Beals v. Croughwell, 140 Neb. 320, 299 N.W. 638, 138 A.L.R. 1330 (1941)

[EN3] Boyle v. AW.A., Inc., 319 Ark. 390, 892 S.W.2d 242 (1995)
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§ 126. Terminationd Effect of conveyance from trustee to beneficiary; merger of interests
West's Key Number Digest

West's Key Number Digestyusts 61(3)

A.L.R. Librar y

Termination of trust where life interest and remainder or reversion are acquired by same person, 50 A.L.R.2d 11

A spendthrift trust cannot be brought to a conclusion merely by a conveyance by the trustee to the
beneficiary,EN1] and as a general rule, a merger or vesting of legal and equitable or greaéssanthterests
in the same person does not terminate a spendthrift EN&}.[

[EN1] In re Stewart's Estate, 253 Pa. 277A9869 (1916)

[FN2] Bowlin v. Citizens' Bank & Trust &., 131 Ark. 97, 198 S.W. 288, 2 A.L.R. 575 (19103amon v.
Damon, 312 Mass. 268, 44 N.E.2d 657, 143 A.L.R. 463 (1942)
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8 127. Modification or extension
West's Key Number Digest

West's Key Number Digestrusts 58

In some jurisdictions, if a settlor of a trust is alive and all of the beneficiaries of an irrevocable spendthrift
trust conser@ and there being no incapacitydonsent by any of the partéeshe settlor and all of the
beneficiaries may consent to a modification of the tralitl] In a jurisdiction where spendthrift trusts in corpus
as well as in income are recognized to be valid, it has been held that the life of a spendthrift trust may be
extended by the agreement and consetrusfees and beneficiaries, and that such extension may be made
without the consent of a trustee in bankruptcy of one of the beneficiaN&$ But, the fact that the beneficiary
is incompetent, and hence unable to make a valid decision, does not extend the life of the spendthrift trust
beyond the settlor's intentioRNI3] Also, an agreement attempting to create a new trust with a bengéicia
interest in a spendthrift trust prior to the termination of the spendthrift trust was an absolute nullity and was
imprescriptible; the settlor of the spendthrift trust did not intend for that trust to be extended beyond the
termination dates expressiecthe spendthrift trust and by attempting to create a new trust during the existence
of the spendthrift trust, the beneficiary was attempting to alienate his interest in violation of the settlor's intent
that the interest in the spendthrift trust noabenated while in trustN4]

A testamentary trust may be modifiedpreserve a trustee's discretionary power by changing "shall" to
"may" in the clause governing the trustee's authority to invade the trust corpus for the beneficiaries, in light of
subsequent judicial opinion holding that the use of the word "shalltd defeat the discretionary nature of the
power and could enable creditors to reach trust assets subject to the p@gjer.|

Changed circumstances warranted modification of a charitable spendthrift trust to provide for an immediat
distribution of most of the trust corpus to the remainder beneficiary, while reservinghendugst to pay
obligations to the life beneficiaries; the settlor did not anticipate the growth in the trust's value, and modificatic
was consistent with the settlor's intent to benefit the remainder beneficiary, and was not detrimental to the
interestof the life beneficiariesgN6]

[EN1] Musick v. Reynolds, 798 S.W.2d 626 (Tex. App. Eastland 19@@)denied, (Feb. 2d,991).

[EN2] Medwedeff v. Fisher, 179 Md. 192, 17 A.2d11438 A.L.R. 1313 (1941)
- Validity of spendthrift clause as to principal and income, S&&é4

[EN3] State Cent. Collection Unit v. Brent, 71 Md. App. 265, 525 A.2d 241 (198fment aff'd311 Md.
626, 537 A.2d 227 (1988)

[EN4] Albritton v. Albritton, 600 So. 2d 1328 (La. 1992)

[EN5] In re Harris Testamentary Trust, 275 Kan. 946, 69 P.3d 1109 (2003)

[ENG6] In re Estate of Somers, 277 Kan. 761, 89 P.3d 898 (2004)
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Trusts by operation of law are sometimes referred to as "indifedt] ['involuntary,"[EN2] or "implied"
trusts.EN3] Involuntary[EN4] or implied trusts are equitablemediesEN5] and an "implied trust” results from
the legal implicatia of the facts and circumstances presumed to evidence the intent of the pai@esH
implied trust is used by the courts as a remedial device to restore the status quo, and is therefore utilized whe
person owning title to property is under an equitable duty to convey it to another because he or she would be
unjustlyenriched if he or she were permitted to retaitfrN.]]

However, gearally described, such trusts are further classified into resulting trusts and constructive

trusts.FN8]

[EN1] Gifford v. Demis, 230 Va. 193, 335 S.E.2d 371 (1985)

[EN2] Sorrels v McNally, 89 Fla. 457, 105 So. 106 (192k) re Marriage of Malquist, 234 Mont. 419, 763
P.2d 1116 (1988)

[FN3] Taylor v. Fields, 178 Cal. App. 3d 653, 224 Cal. Rptr. 186 (2d Dist. 1898b6¥rg v. Alford, 372
N.W.2d 912 (N.D. 1985)Gifford v. Dennis, 230 Va. 193, 335 S.E.2d 379§5)
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[EN4] Hilliard v. Hilliard, 255 Mont. 487, 844 Pd 54 (1992)

[FN5] Bemis v. Estate of Bemis, 114 NeW21l, 967 P.2d 437 (1998)

[FN6] Emberry Community Church. Bloomington Dist. Missionary and Church Extension Soc., Inc., 482
N.E.2d 288 (Ind. Ct. App. 1st Dist. 198%rom the Heart Church Ministries, Inc. v. African Methodist
Episcopal Zion Church, 370 Md. 152, 803 A.2d 548 (206&it. denied537 U.S. 1171, 123 S. Ct. 994, 154 L.
Ed. 2d 913 (2003)

[FN7] Banner Health System v. Long, 2003 SD 60, 663 N.W.2d 242 (S.D..2003)

[EN8] Hickman v. Trust of Heath, House and Boyles, 310 Ark. 333, 835 S.W.2d 880;(Ta9®x v. Fields,
178 Cal. App. 3d 653, 224 Cal. Rptr. 186 (2d Dist. 19Bf)m the Heart Church Ministries, Inc. v. Afit
Methodist Episcopal Zion Church, 370 Md. 152, 803 A.2d 548 (2@@2). denied537 U.S. 1171, 123 S. Ct.
994, 154 L. Ed. 2d 913 (20Q33itto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1989¢hroeder v. Buchholz, 2001
ND 36, 62 N.W.2d 202 (N.D. 2001 Gifford v. Dennis, 230 Va. 193, 335 S.E.2d 371 (1985)

- Resulting trusts, generally, s@& 135et seq.

- Constructive trusts, generally, s8& 168et seq.

- Both constructive and resultingusts are creatures of equity.re Administration of Estate of Abernathy, 778
So. 2d 123 (Miss. 2001)

- The basic objectives of both constructive and resulting trusts are the recognition and protection of property
rights that have arisen in @amocent party, and the vital tenet is one of equdgmis v. Estate of Bemis, 114
Nev. 1021, 967 P.2d 437 (1998)
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8 129. Basis and requisites for creation, generally
West's Key Number Digest

West's Key Number Digestrusts 63.9

In some jurisdictions, the requirements for the creation of an involuntary or implied trust are identified by
statute.EN1] Thus, under statutes in some jurisdictions, an involuntary trust, to be created by operation of law
requires fraud, mistake, undue influencelaiion of a trust, or other wrongful ac&&N2] Furthermore, it has
sometimes been provided by statute that an implied trust arises where one who gains a thing by fraud, accide
mistake, undue influence, the violation of a trust, or other wrongful act is, unless he or she has some other ar
better right thereto, an implil trustee of the thing gained for the benefit of the person who would otherwise
have had it; each one to whom property is transferred in violation of a trust holds the same as an implied trus
under such trust, unless he or she purchased it in gobdafaitfor a valuable consideratidfN3]

Practice Guide: An impliedtrust, whether resulting or constructive, must be established by clear and
convincing evidenceN4]

[FN1] Morin v. Mapston217 Mont. 403, 705 P.2d 118 (198BGpberg v. Alford, 372 N.W.2d 912 (N.D. 1985)

[EN2] Morin v. Mapston, 217 Mont. 403, 705 P.2d 118 (1985)

[EN3] Loberg v. Alford, 372 N.W.2d 912 (N.D. 1985)

[EN4] In re Estate of Horrigan, 757 So. 2d 165 (Miss. 1989agnolia v. Monasky, 2003 ND 65, 660 N.W.2d
223 (N.D. 2003)Univ. Hosps. of Cleveland, Inc. v. Lynch, 96 Ohio St. 3d 118, ZD6i»-3748, 72 N.E.2d
105 (2002)

- Resulting trusts, generally, s8&8 135et seq.

- Constructive trusts, generally, s8& 168et seq.
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IV. Trusts by Operation of Law
A. In General

Topic SummaryCorrelation TableReferences

§ 130. Distinguished from express or direct trusts
West's Key Number Digest

West's Key Nurher DigestTrusts 3to5,7,62t062.591t092.5

Express trusts and constructive trusts are not divisions of the sadaerfental concepEN1] They are not
species of the same genus, bt distinct concepts&=N2]

Unlike voluntary trusts, involuntary trissarise independently of any express contfd®] or express trust
agreementfEN4] Actions for implied trusts are separate from conteations; these claims essentially suggest
that, despite the lack of a written agreement, the holder of the property title is wrongfully possessing the
property, so that the courts can conclude that the property is being held in trust for the benefit of the
complainant/EN5|

Express trusts depend upon intention, while igtptrusts, such as constructive or resulting trusts, arise by
operation of the lawHN6]|

Recommendation:Although the term "implied trust" has been used to designate an express trust arising
from the construction of language, it is preferable to restrict the meaning of that term, and to regard all trusts,
oral or written,other than resulting or constructive trusts, as express tRN®.[

[EN1] Rosebud Sioux Tribe v. Strain, 432 N.W.2d 259 (4.988)

[EN2] Rosebud Sioux Tribe v. Strain, 432 N.W 25D (S.D. 1988)

[EN3] In re Estate of McDermott, 200@T 164, 310 Mont. 435, 51 P.3d 486 (2002)

[FN4] BannerHealth System v. Long, 2003 SD 60, 663 N.W.2d 242 (S.D. 2003)

[EN5] Jahnigen v. Smith, 143 Md. App. 547, 795 A.2d 234 (2062). denied369 Md. 660, 802 A.2d 439
(2002)

[ENG6] In re Foam Systems Co., 92 B.R. 406, 7 U.C.C. Rep. Serv. 2d 559 (B.A.P. 9th Cir.dE288pn aff'd,
893 F.2d 1338 (9th Cir. 199@nd decision aff' 393 F.2d1338 (9th Cir. 199Q)Eychaner v. Gross, 202 lll. 2d
228, 269 lll. Dec. 80, 779 N.E.2d 1115, 172 Ed. Law Rep. 363 (20GR)er of Estate of Bolinger, 284 Mont.
114,943 P.2d 981 (1997)

- Resulting trusts, generally, s8& 135et seq.

- Constructive trusts, generally, s&& 168et seq.
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[EN7] Samuel v. Northern Trust Co., 34 1ll. App. 3d 500, 340 N.E.2d 162 (1st Dist..1975)
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§ 131. Distinguished from express or direct trusts Powers and duties of trustees; enforcement thereof
West's Key Number Digest

West's Key Number Digestrusts 3to5, 7,62t062.591t092.5

A resulting trustee, to the extent that a comparisonlmayade to an express trustee, has been said to be
like the trustee of an express passive trust, who was merely the depository of the legal title with no duties bei
imposed upon him or her as to the management, control, or disposition of the propepyt@xmake a
conveyance when called upon by the cestui que tFd&E][

[EN1] Hocking v. Hocking, 137 Ill. App. 3d 159, 9l IDec. 847, 484 N.E.2d 406 (5th Dist. 1985)
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8 132. Similarities and distinctions between resulting and constructive trusts
West's Key Number Digest

West's Key Number Digestyusts 3to5,7,62t062.591t092.5

Despite some confusion in the courts between resulting and constructiveRNHt#e concepts are
distinguishableEN2] A resulting trust exists where the acts or expressions of the parties indicate an intent that
a trust relation result from their transaction; a constructivé iswstrust imposed by a court of equity to compel
a person who unfairly holds a property interest to convey such interest to the rightful BWNgewfhile in
some jurisdictions a resulting trust arises from a transfer of property under circumstances showing that the
transferee was not intended to take the beneficialdstieand such a trust carries out the inferred intent of the
party,[EN4] thus being describable as an "intentemforcing"” trust,EN5] a constructive trust defeats or
prevents the wrongful act of one of the partieN$] and is more aptly characterized as a"fraectifying"
trust.[EN7] Thus, the feature which distinguishes constructive trusts from resulting trusts is that the former do
not arise by virtue of agreement or intention, either actual or implied, but by operation of law, or, more
accurately, by construction ofaltourt. EN8] The difference has further been expressed as beinghite a
resulting trust arises from the presumed intentions of the parties and upon the circumstances surrounding the
particular transaction, a constructive trust does not arise from the presumed intent of the parties, but is impos
when a defendant'sdudulent, unfair, or unconscionable conduct causes him or her to be unjustly enriched at
the expense of another to whom he or she owed someFRN@) Jn addition, while a resulting trust stems from
acts or expressions of the parties that indicate an intent that a trust relation resulted from their transaction, ar
such arust attempts to give a vague or incomplete agreement the substance that was originally intended by t
parties, a constructive trust is independent of any agreement between thé ditiesgh the existence of
some agreement may serve as a factor ierdehing whether to impose a constructive @uahd instead stems
from the equitable powers of the codft\[1( In this regard, it has been stated that a constructive trust is a
flexible, equitable remedy, and is more tenuous than a resultingRi&1][

Even so, the view has been expressed that while some courts have expressly delineated certain
circumstances under which one unfairly reoédproperty interest in equity belonging to another and have
labeled those resulting trusts, and all other circumstances resulting in trusts by operation of law are called
constructive trustsfN12 the basic objectives of both constructive and resulting trusts are the recognition and
protection of property rights that hevarisen in an innocent party, and the vital tenet is one of eGH3] In
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other words, both constructive and resulting trusts are remedial in the sense that they are devices to prevent
wrongful taking or unlawful holding of propert¥EN14] both are created by courts of equity in order to satisfy
the demands of justicEN15

[EN1] Sieger v. Sieger, 162 Minn. 322, 202 N.W. 742, 42 A.L.R. 1 (3928 v. Gray, 147 Tex. 33, 210
S.W.2d 985 (1948)

- Resulting trusts, generally, s@& 135et seq.

- Constructive trusts, generally, 8& 168et seq.

[EN2] Meagher v. Harrington, 78 Mont. 457, 254 P. 432 (192@MNe v. Sawtelle, 246 S.W.2d 916 (Tex. Civ.
App. Eastland 1952writ refusedCarkonen v. Alberts, 196 Wash. 575, 83 P.2d 899, 135 A.L.R. 209 (1938)

[EN3] Loberg v. Alford, 372 N.W.2d 912 (N.D. 1985)

[EN4] Martin v. Kehl, 145 Cal. App. 3d 228, 193 Cal. Rptr. 312[{2st. 1983)

[EN5] Martin v. Kehl, 145 Cal. App. 3d 22893 Cal. Rptr. 312 (2d Dist. 198%itto v. Gitto, 239 Mont. 47,
778 P.2d 906 (1989)

[EN6] Martin v. Kehl, 145 Cal. App. 3d 228, 193 Cal. Rptr. 312 (2d Dist. 1983)

[EN7] Martin v. Kehl, 145 Cal. App. 3d 228, 193 Cal. Rptr. 312 (2d Dist. 1988 v. Gitto, 239 Mont. 47,
778 P.2d 906 (1989)

- A resulting trust must be distinguished froraaastructive trust, in that a constructive trust is a device for
preventing unjust enrichment, the effect of which is to require a person who has acquired property by fraud o
other inequitable conduct to convey it to the true owner; a resulting trlikg arconstructive trust, seeks to
carry out donative intention rather than to thwart a wicked sch&merican Nat. Bank and Trust Co. of
Rockford, Ill. v. U.S., 832 F.2d 1032 (7th Cir. 1987)

- A constructive trust may be implied by law wherepthrough some manner of wrongda@nigpr example
fraud, abuse of confidence, or triclobtains title to property; a resulting trust, on the other hand, may be
judicially imposed on one holding legal title to property if it was obtained under facts amchsiances
disclosing an intention that the beneficial interest was not to be enjoyed by the legal titléolokton v.
Melton, 1981 OK CIV APP 24, 631 P.2d 1337 (Ct. App. Div. 2 1981)

[EN8] Church of God Pentecostal, Inc. v. Freewill Pentecostal Church of God, Inc., 716 So. 2d 200 (Miss.
1998)

- Resulting trusts, generally, are imposed in accordance with the actual or assumed intention of the parties;
constructive trusts are generally created or imposed without reference to any presumed intention of the partie
Burleson v. McCrary, 753 8/.2d 349 (Tenn. 1988)

- The most notable distinction between constructive trusts and other types of trusts, such as resulting trusts, i
the intention elemenBarks v. Zions First Nat. Bank, 673 P.2d 590 (Utah 1983)

- Unlike resulting trustswhich are based on a presumed intent or inference of law deduced by the facts and
circumstances, constructive trusts are also created by the law, but independently of the parties' intention, to
prevent fraud or injusticé&ifford v. Dennis, 230 Y. 193, 335 S.E.2d 371 (1985)
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[FN9] Adams v. Jankouskagd52 A.2d 148 (Del. 1982)

[FN10] Paulson v. Meinke,& N.W.2d 798 (N.D. 1986)

[FN11] In re Shepherd Oilnk., 118 B.R. 741 (Bankr. D. Ariz. 1990)

[FN12] Allgood v. Allgood, 473 So. 2d 416 (Miss. 1985)
- Unlike a resulting trust, which arises only in certain narrowly defined circumstances, a constructive trust ma
be imposed in a wide variety of circumstanggsto v. Gitto, 239 Mont. 47, 778 P.2d 90B89)

[FN13] Bemis v. Estate of Bemis, 114 Nev. 10267 P.2d 437 (1998)

[EN14] Wootton v. Melton, 1981 R CIV APP 24, 631 P.2d 1337 (Ct. App. Div. 2 1981)

[EN15] Burleson v. McCrary, 753 S.W.2d 349 (Tenn. 1988)
- Like a constructive trust, the resulting trust is a creature of edilatistoga Civic Club v. City of Calistoga,
143 Cal. App. 3d 111, 191 Cal. Rptr. 571 (1st Dist. 1983)
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West's Key Number Digestyusts 6

The general rule is that the statutes of uses apply only to express passive trusts and not t@resulting
constructive trusts which arise by operation of |&M]] Trusts ty operation of law are not voided or executed
by a statute of uses so that legal title passes automatically to the benefikidry.[

[FN1] Greer v. U.S., 448 F.2d 937 (4th Cir. 1971)

[FN2] Greer v. U.S., 448 F.2d 937 (4th Cir. 19/Rance v. Gaddis, 226 lowa 531, 284 N.W. 468 (1939)
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A. In General
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§ 134. Application of statutes of frauds; requirement of writing
West's Key Number Digest

West's Key Number Digestyusts 63.5

Trusts arising by implication, or by operation of law, are excepted from the operation of the statute of
frauds.EN1] Accordingly, statutes of frauds do not apply to involuntary tr&e®g] 6 whether resultindgfN3]
or constructive trustgN4] 6 and statutory provisions sometimes expressly exempt such implied trusts from the
effect of the statute of fraudsf5]
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Observation: The purpose of finding a trust implied by law out of the facts surrounding a transaction woulc
be defeated if a writing manifesting the trust were requirét]

Trusts by operation of law may be proved by parol evidelAE&][since they are not dependent upon an
express agreemeriEI8] Neither constructive trusts nor resulting trusts need be evidenced by WrASH. [

CUMULATIVE SUPPLEMENT

Cases:

Because oral express trusts do noéntke requirements of a writing that complies with the statute of
frauds, they will only be given effect in certain circumstances; in these instances, the constructive trusts are
deemed to arise by operation of law and are not within the statute of. fRawdiéngs v. Rawlings, 2010 UT 52,
240 P.3d 754 (Utah 2010)

[END OF SUPPLEMENT]

[EN1] Wait v. Cornette, 259 Neb. 850, 612 N.W.2d 905 (2000)

[FN2] Gitto v. Gitto, 239 Mont. 47, 778 P.2d 906 (19&8tating that the statute of frauds plays no part in the
findings of involuntary trust)Matter of Hock's Estate, 655 P.2d 1111 (Utah 1982)

[EN3] In re Wilder, 42 B.R. 6 (Bankr. D. Or. 198@})ating thatesulting trusts were an exception to the
requirements of the statute of fraudihnigen v. Smith, 143 Md. App. 547, 795 A.2d 234 (206&}. denied,
369 Md. 660, 802 A.2d 439 (2002)ait v. Cornette, 259 Neb. 850, 612 N.W3b (2000) Matter of Hock's
Estate, 655 P.2d 1111 (Utah 1982)

- Resulting trusts generally, s8e8 135et seq.

[EN4] Chisholm v. Western Reserves Oil Co., 655 F.2d 94 (6th Cir. 1P8fjbardo v. Santa Monica Young
Men's Christian Assn., 169 Cal. App. 3d 529, 215 Cal. Rptr(2@Dist. 1985)Baizley v. Baizley, 1999 ME
115,734 A.2d 1117 (Me. 1999ahnigen v. Smith, 143 Md. App. 547, 795 A.2d 234 (2062). denied369

Md. 660, 802 A.2d 439 (2002AlIred v. Fairchild, 785 So. 2d 10GMiss. 2001) Wait v. Cornette, 259 Neb.

850, 612 N.W.2d 905 (2000 opwood v. Pickett, 145 N.H. 207, 761 A.2d 436 (20@¥npson v. Dailey, 496
A.2d 126 (R.I. 1985)Matter of Hock's Estate, 655 P.2d 1111 (Utah 1982)

- Constructive trusts generally, s&& 168et seq.

- The statute of frauds did not bar a former wife's claim for the imposition of a constructive trust with respect t
a parcel of property purchased by the former husband and wife addrtitiee names of the former husband's
parentsln re Marriage of Moss, 1999 MT 62, 293 Mont. 500, 977 P.2d 322 (1999)

[EN5] Swon v. Huddleston, 282 S.W.2d 18, 55 A.L.R.2d 205 (Mo. 1€%8yling that a constructive trust was
within such exempting provisionggalford v. Burkhouse, 330 Pa. Sup21, 478 A.2d 1328 (198{tatute of
frauds specifically exempted resulting trusts from its operatidajter of Hock's Estate, 655 P.2d 1111 (Utah
1982)

[ENG6] In re Wilder, 42 B.R. 6 (Bankr. D. Or. 1983)
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[EN7] Hood v. Smoak, 271 Ga. 86, 516 S.E.2d 301 (188@$)structive trust)Jahnigen v. Smith, 143 Md.
App. 547, 795 A.2d 234 (200Xeat. denied 369 Md. 660, 802 A.2d 439 (200@¥sulting and constructive
trusts);In re Estate of Horrigan, 757 So. 2d 165 (Miss. 1968hstructive trust)tollis v. Lollis, 291 S.C. 525,
354 S.E.2d 559 (198Tapplying rule tarusts by operation of ladvresulting or constructive trustdi re

Estate of McDermott, 2002 MT 164, 310 Mont. 435, 51 P.3d 486 (Z8®)luntary trusts)Hopwood v.
Pickett, 145 N.H. 207, 761 A.2d 436 (20@6dnstructive trust)Latshaw v. Latshaw, 787 S.W.2d 9 (Tenn. Ct.
App. 1989)(applying statement to resulting trust§jnther v. Taub, 675 S.W.2d 724 (Tex. 1984cognizing

a constructive trust as an exception to the rule that land titles may not rest )n parol

[FN8] Gitto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1988inther v. Taub, 675 S.W.2d 724 (Tex. 1984)
(recognizing a constructive trust as an exception to the rule that land titles may not rest in parol).

[EN9] Calistoga Civic Club v. City of Calistoga, 143 Cal. App. 3d 111, 191 Cal. Rptr. 571 (1st Dist. 1983)
- A writing is not required in an actionedang to impress a constructive trugtatter of Lefton, 160 A.D.2d
702, 553 N.Y.S.2d 783 (2d Dep't 1990)

- No writing is required for the creation of a resulting tr&&gstatement Third, Trusts § Comment g.
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IV. Trusts by Operation of Law
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B. Resulting Trusts
1. In General

Topic SummaryCorrelation TableReferences

§ 135. Generally
West's Key Number Digest

West's Key Number Digestyusts 62to 63, 63.9

A.L.R. Library

Imposition or declaration of constructive or resulting trust in United States savings bonds, 51 A.L.R.2d 163

Under compelling circumstances, courts may impose a resultingEi$t A resulting trust is not a trust at
all, but rather it is an equitable remedy designed to prevent unjustraent and to ensure that legal
formalities do not frustrate the original intent of the transacting paRM2] [Such a trust is implied by law
from the acts and conduct of the parties and the facts and circumstances which at the time exist and surroun
transaction out of which it ariseBNI3] Broadly speaking, a resulting trust arises from the nature or
circumstances of consideratiorvailved in a transaction whereby one person becomes invested with a legal title
but is obligated in equity to hold his or her legal title for the benefit of andthel,and there ordinarily being
no fraudENY] or constructive fraud involvedENG]

While resulting trusts generally arise: (1) on a failure of an expresd=k#tpr the purpose of such a
trust;[EN8] or (2) on a conveyance to one person on a consideration from afobifjettiey may also be
imposed in other circumstances, such that a court of equity, shaping its judgment in the most efficient
form,[EN1Q will decree a resulting trust in order to prevent a failure of jusk&&L[] In some jurisdictions,
resulting trusts may arise only where one has purchased property with the funds of another and has taken titl
himself or herselfthus, under this rule, where there has been no purchase of property, no resulting trust may |
created FN12 Also, in some jurisdictions, a resulting trust arises only where one person provides consideratic
for the transfer of property to anoth&iN13

In other jurisdictions, a resulting trust may arise in four situations:
(1) where an express trust fails in whole or in paN14]

(2) where an express trust is fully performed without exhaustingubteestate fN15

(3) where property is purchased and the pueipgice is paid by one person and at his or her direction the
vendor conveys the property to another persoENtg

(4) from purchasenoney trustsfN17]

Practice Guide: The burden is upon one claiming the existence of a resultingfNI] to establish the facts
upon which it is based by clear and convincing evideRbE.{

The equitable power to establish a resulting trust applies with respect to both real or personal
property. EN20

A resulting trust does not arise if the policy against unjust enrichment is outweighed by the policy against
giving relief to a person who has enteretbian illegal transaction; a transaction that is against public policy
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should be treated like an illegal transaction and thus, a resulting trust would not arise if recognition of the trus
would be against public policfEN21] Additionally, fraud can defeat a resulting trush22]

Observation: The interest of the beneficiary of a resulting trust is an equitable interest and is ctheff if
trustee transfers the property to a bona fide purchaser for Vallad][

CUMULATIVE SUPPLEMENT

Cases:

A "resulting trust" is one that the court of equity declares to exist where the legal estate in property is
transferred or acquired by one under circumstances indicating that the beneficial interest is not mtemded t
enjoyed by the holder of the legal titletevens v. Radey, 117 Ohio St. 3d 65, 20080-291, 881 N.E.2d 855

(2008)
[END OF SUPPLEMENT]

[EN1] In re Estate of Nichols, 856 S.W.2d 397 (Tenn. 1993)

[FN2] Hudak v. Procek, 806 A.2d 140 (Del. 2002)

- The imposition of a resulting trust is an equitable rempgdge Foam Systems Co., 92 B.R. 406J.C.C.

Rep. Serv. 2d 559 (B.A.P. 9th Cir. 1988gcision aff'd893 F.2d 1338 (9th Cir. 199@nd decision aff'd93
F.2d 1338 (9th Cir. 1990)

- A resulting trust is a product of the application of equitable principles; it is @ enesiture of equity.
American Hotel Management Associates, Inc. v. Jones, 768 F.2d 562 (4th Cir(ia@8pyeting North
Carolina law).

- The remedy of a resulting trust is applied by operation of law where circumstances render it indquitadle
party holding title to retain iffroy v. Hart, 116 Md. App. 468, 697 A.2d 113 (1997)

[FN3] Prange v. Prange, 755 S.W.2d 581 (Mo. Ct. App. E.D. 1987)

[FN4] Church of God Pentecostal, Inc. v. Freewill Pentecostal Church of God, Inc., 716 So. 2d 200 (Miss.
1998) Swon v. Huddleston, 282 S.W.2d 18, 55 A.L.R.2d 205 (Mo. 138bhs v. Mims, 305 N.C. 41, 286

S.E.2d 779 (1982First Nat. Bank of Cincinnati v. Tenney, 165 Ohio St. 513, 60 Ohio Op. 481, 138 N.E.2d 15,
61 A.L.R.2d 470 (1956)

- A resulting trust is a reversionary, equitable interest implied by law in propattistheld by a transferee, in
whole or in part, as trustee for the transferor or the transferor's successors in Réstastment Third, Trusts

8§7

[FN5] Lord v. Stavrakis, 6 Conn. App. 161, 503 A.2d 629 (19B@well v. Tweed, 241 lowa 90, 40 N.W.2d

20 (1949) Church of God Bntecostal, Inc. v. Freewill Pentecostal Church of God, Inc., 716 So. 2d 200 (Miss.
1998)

[FN6] Newell v. Tweed, 241 lowa 90, 40 N.W.2d 20 (194%Durch of God Pentecostal, Inc. v. Freewill
Pentecostal Church of God, Inc., 716 So. 2d 200 (Miss. 1998)
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[EN7] McClure v. Moore, 565 So. 2d 8 (Ala. 199@¢cognizing rule)Hoffner v. Hoffner, 32 TennApp. 98,
221 S.W.2d 907 (1949)
- Failure of an express trust, generally, Sé2142et seq.

[EN8] Western Union Tel. Co. v. Shepard, 169 N.Y. 170, 62 N.E. 154 (1Bother v. Hoffner, 32 Tenn.
App. 98, 221 S.W.2d 907 (1949)

[EN9] McClure v. Moore, 565 So. 2d 8 (Ala. 1998@cognizing rule)Hoffner v. Hoffner, 32 Tenn. App. 98,

221 S.W.2d 907 (1949)

- Conveyance to one person on consideration from anotheg,&é&d8et seq.

- A resulting trust is implied in law when someone other than the person in whose name title is taken pays the
purchase price, or when anpegss trust faildNolana Development Ass'n v. Corsi, 682 S.W.2d 246 (Tex.

1984)

[FN10] Western Union Tel. Co. v. Shepard, 169 N.Y. 170, 62 N.E. 154 (1B@fner v. Hoffner, 32 Tenn.
App. 98, 221 S.W.2d 907 (1949)
- Other circumstances requiring a resulting trust,8s8€.65et seq.

[FN11] Western Union Tel. Co. v. Shepard, 16¥N170, 62 N.E. 154 (1901kstate of Wardell ex rel.
Wardell v. Dailey, 674 S.W.2d 293 (Tenn. Ct. App. 1983)

[FN12] McClure v. Moore, 565 So. 2d 8 (Ala. 1990)

[EN13] Gitto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1989)

[EN14] Univ. Hosps. of Cleveland, Inc. v. Lynch, 96 Ohio St. 3d 118, 2003748, 772 N.E.2d 105 (2002)

[EN15] Univ. Hosps. of Cleveland, Inc. v. Lynch, 96 Ohio St. 3d 118, Z200i&-3748, 772 N.E.2d 105 (2002)
- As to full performance athe trust, or completion of the trust purpose as giving rise to a resulting trust,
generally, se@ 165

[FN16] In re Washburn & Roberts, Inc., 795 F.2d 870 (9th Cir. 19i8&rpreting Washington lawYVatson
Truck & Supply Co., Inc. v. Males, 111 N.M. 57, 801 P.2d 639 (1990)

[EN17] Univ. Hosps. of Cleveland, Inc. v. Lynch, 96 Ohio St. 3d, PI®20hio-3748, 772 N.E.2d 105 (2002)

[EN18] Brtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628 (1994)

[FN19] Edwards v. Edwards, 311 Ark. 339, 843 S.W.2d 846 (1998iman ex rel. Herman v. Herman, 136
Idaho 781, 41 P.3d 209 (200Brtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628 (19%4rley v. Farley, 196 W.
Va. 434,473 S.E.2d 149 (18P

[FN20] Perryman v. Pugh, 269 Ala. 487, 114 So. 38 £1959) Shaw v. Addison, 239 lowa 377, 28 N.W.2d
816 (1947) Estate of Wardell ex rel. Wardell v. Dailey, 674 S.W.2d 293 (Tenn. Ct. App..1983)
- A "resulting trust" arises when a person becomes invested with the title to reatytoysEr circumstances
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that in equity obligate him to hold the title and to exercise his ownership for the benefit of dattezson v.
Strickland, 133 N.C. App. 510, 515 S.E.2d 915 (1999)

[FN21] Armendaris Water Development Co. v. Rainwater, 109 N.M. 71, 781 P.2d 799 (Ct. App. 1989)

[FN22] Hayne Federal Credit Union v. Bailey, 327 S.C. 242, 4898.&E72 (1997)

[FN23] Yates v. Taylor, 58 Wash. App817, 791 P.2d 924 (Div. 3 1990)
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8 136. Consideration as element
West's Key Number Digest

West's Key Number Digestyusts 62to 63, 63.9

It has been said that in determining whether a resulting trust is to be imposederetiosids the
foundation of a resulting trusEN1] However, a restihg trust does arise in some instances without
consideration; where property is conveyed without consideration for a particular purpose and that purpose is
either fulfilled or frustrated, a court may find a resulting tr&Z] In addition, a resulting trust will be
imposed for the grantor upon a gratuitous conveyanceenthe beneficial interest to property was not intended
to be vested in the grantdeN3]
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[EN1] Frame v. Wright, 233 lowa 399 N.W.2d 364, 147 A.L.R. 1154 (1948avis v. National Bank of
Tulsa, 1960 OK 151, 353 P.2d 482 (Okla. 1960)

- Consideration is the essential fact which determines equitable own&w&upr v. Sieger, 162 Minn. 322, 202
N.W. 742, £ A.L.R. 1 (1925)Swon v. Huddleston, 282 S.W.2d 18, 55 A.L.R.2d 205 (Mo. 1955)

[EN2] Rebillard v. Hagedorn, 6 Conn. App. 355, 505 A.2d 731 (1986)

[EN3] Frame v. Wright, 233 lowa 394, 9 N.W.2d 364, 147 A.L.R. 1154 (1943)

- A father, who deeded land to three children, orally engrafted a resulting trust on the deeds, reserved a life
estate, and did ngfive land to the children as a gift, as claimed by a plaintiff daughter, where the father, two
sons, and other family members said the father, in executing the deeds, stated he intended to convey the lan
the three children on his death, and to retagngossession and use of, and the income from, the land during his
life and the daughter was away and was not told the father's intention, because the father's intention is
considered since no consideration passed, and although the deed was recoratberthectention of the land,

and the payment of taxes and repairs, rebutted a delivery of a gift and the daughter's claim that the gift was
consistent with the creation of a truSavell v. Savell, 837 S.W.2d 836 (Tex. App. Houston 14th DiS2)1 9

writ denied, (Apr. 21, 1993).
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West's Key Number Digestyusts 62to 63, 63.9

Where consideration is required for the creatiba resulting trust, such trust is created by virtue of the
consideration advanced before or at the time the legal title p&3s$8sand not from consideration thereafter
paid,[EN2] unless occurring or advanced immediately thereafter so as to be in fact part of the same
transaction N3] However, in this regard, there is no difference in principle between paying money toward the
purchase price at the time of the delivery of a deed and contracting anthé&b pay the same sum later and
then paying it as promise&4] and in this regard the view has been set forth that the incurring of an
obligation before or at the time of the conveyance is not a prerequisite for the imposition of a resulting

trust.[EN5]

[FN1] Gregory v. Gregory, 248 lowa 672, 82 N.W.2d 144 (19Bvabham v. Brabham, 226 Miss. 165, 84 So.
2d 147 (1955)Ray v. Norris, 78 N.C. App. 379, 337 S.E.2d 137 (1985)

[EN2] Leicht v. Quirin, 200 Ill. App. 3d 1057, 146 IlDec. 752, 558 N.E.2d 715 (5th Dist. 199GYyeqgory V.
Gregory, 248 lowa 672, 82 N.W.2d 144 (198abham v. Brabham, 226 Miss. 165, 84 So. 2d 147 (1955)
Ray v. Norris, 78 N.C. App. 379, 337 S.E.2d 137 (1985)

- Consideratia furnished only after title has passed is not singularly sufficient to provide the consideration
necessary to create a resulting tr@tgg v. Gragg, 94 N.C. App. 134, 379 S.E.2d 684 (1989)

- No resulting trust, in favor of a woman living imeretricious relations with a man at the time land was
purchased and taken in his name, would arise out of dealings between the parties after the vestirgdgfditle.
v. Williams, 569 S.W.2d 557 (Tex. Civ. App. Austin 197/8yit refused n.r.e (Nov. 1, 1978).

[EN3] Bankers' Trust Co. v. Bank of Rkville Center Trust Co., 114 N.J. Eq. 391, 168 A. 733, 89 A.L.R. 697
(Ct. Err. & App. 1933)Green v. Green, 237 S.C. 424, 117 S.E.2d 583 (1960)

- Where a beneficial owner of certain corporate stock furnished or paid no consideration ateothigefime

the title to the stock vested in the decedent and where consideration subsequently furnished or paid by the
beneficial owner was not intended to help finance the original transaction by which the decedent acquired the
stock in his name, the beficial owner could claim no resulting trust in the shares of stock held by the
decedentlLeicht v. Quirin, 200 lll. App. 3d 1057, 146 Ill. Dec. 752, 558 N.E.2d 715 (5th Dist. 1990)

[EN4] Cline v. Cline, 297 N.C. 336, 255 S.E.2d 399 (19h®@)ding that a resulting trust arises where the

person clairmg it proves a payment on the purchase price made to the grantee or grantor after the delivery of
the deed but pursuant to a promise made to the grantee before the deed was delivered).

- A resulting trust is not defeated by the fact that the benefitganporarily defers payment of the purchase
price.In re Gerlach's Estate, 364 Pa. 207, 72 A.2d 271, 16 A.L.R.2d 1397 (1950)

[FEN5] BM & W of Fayetteville, Inc. v. Barnes, 75 N.C. App. 600, 331 S.E.2d 308 (1985)
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§ 138. Intent as element
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Intention, although only presumed, implied, or supposed by law from the nature of the transaction or from
the facts and circumstances accompanying the transaction, @atyiche source of consideration, is always an
element of a resulting trugElN1] In fact, a resulting trust is sometimes referred to as an "inteati@arcing”
trust.[EN2] Such a trust arises by operation of law, without an expressed iRte8itjf arises by implication of
law to enforce the intent of the parti€s\[4] as presume@N5] or inferred from the facts and circumstances
surrounding the transactioRNI6] Thus, a resulting trust exists where the acts or expressions of the parties
indicate an intent that a trust relation was to have resulted from their trans&ttigriLikewise, as sometimes
stated, a resulting trust is designed to give effect to the actual intention of a party although that intention was
directly expressedgN§]

A resulting trust generally arises when the pattige used ambiguous language which the court construes
as showing a trust intent, or where the parties have expressed no intent to create a trust by words, but have
performed acts from which the court infers that a trust was intedé9).5uch a trust attempts to give a vague
or incomplete agreement substance that wasaitly intended by the partieElN1( However, a resulting trust
doesnot arise where the transfer of property is made to one person and the purchase price is paid by another
the person by whom the purchase price is paid manifests the intention that no resulting trust shokh1dtise.[
Additionally, where an alleged trust relationship is just as consistent with that of a gift ordogs,will
ordinarily not impress a resulting trugiiy12]

A resultng trust arises or may be judicially imposed on one holding legal title to property if it was obtained
under facts and circumstances disclosing an intention that the beneficial interest was not to be enjoyed by the
legal titleholder;EN13 in such instances, the courts infer that the holder of title holds it in trusefor th
beneficial owner, although there is no express intention to create aEiiisy.[
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Cases:

Under Kansas law, the "lack of fraudulent intent" element required for establishing an implied or resulting
trust refers to the intent of the intended beneficial owner with respect to his creditors K\&4t'S 58 2408
In re Kasparek, 426 B.R. 332 (B.A.P. 10th Cir. 2010)

[END OF SUPPLEMENT]

[EN1] Swon v. Huddleston, 282 S.W.2d 18, 55 A.L.R.2d 205 (Mo. 198%jt v. Cornette, 259 Neb. 850, 612
N.W.2d 905 (200Q)Wisel v. Terhune, 1949 OK 22, 201 Okla. 231, 204 P.2d 286 (1949)

[EN2] Martin v. Kehl, 145 Cal. App. 3d 228, 193 CaptR 312 (2d Dist. 1983)n re Administration of Estate
of Abernathy, 778 So. 2d 123 (Miss. 200G)tto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1989)

[EN3] In re Foam Systems Co., 92 B.R. 406, 7 U.C.C. Rep. Serv. 2d 559 (B.A.P. 9th Cir.dE28&8dn aff'd,
893 F.2d 1338 (9th Cir.9B0)and decision aff'd393 F.2d 1338 (9th Cir. 1990)

[FN4] Leeks v. Leeks, 570 A.2d 271 (D.C. 1988yanado v. Granado, 107 N.M. 456, 760 P.2d 148 (1988)
Wright v. Wright, 305 N.C. 345, 289 S.E.2d 347 (1982)

[EN5] Lord v. Stavrakis, 6 Conn. App. 161, 503 A.2d 629 (19B@xking v. Hocking, 137 Ill. App. 3d 159, 91

lll. Dec. 847, 484 N.E.2d 406 (5th Dist. 1988ifford v. Dennis, 230 Va. 193, 335 S.E.2d 371 (1985)

- A resulting trust arises from the presumed intentions of the parties and upon the circumstances surrounding
particular transactiorAdamsv. Jankouskas, 452 A.2d 148 (Del. 1982)

[EN6] In re Foan Systems Co., 92 B.R. 406, 7 U.C.C. Rep. Serv. 2d 559 (B.A.P. 9th Cir, @#i88Bjon aff'd,

893 F.2d 1338 (9th Cir. 199@and decision aff' 393 F.2d 1338 (9th Cir. 1990Talistoga Civic Club v. City of
Calistoga, 143 Cal. Api8d 111, 191 Cal. Rptr. 571 (1st Dist. 1983ifford v. Dennis, 230 Va. 193, 335

S.E.2d 371 (1985)

- A resulting trust is deemed to arise when, upon the transfer of legal title to real property, an intent may be
inferred from the circumstans®f the conveyance that the grantor's beneficial interest was not passed with
legal title.Boatright v. Perkins, 1995 OK 34, 894 P.2d 1091 (Okla. 1995)

[EN7] In re McKay, 110 B.R. 764 (Bankr. W.D. Pa. 199B¢mis v. Estate of Bemis, 114 Nev. 1021, 967 P.2d
437 (1998) Spagnolia v. Mnasky, 2003 ND 65, 660 N.W.2d 223 (N.D. 2003)

- The creation of a resulting trust requires a finding of an intention to create &itshetmer v. Hoheimer, 30
S.W.3d 176 (Ky. 2000)

- A resulting trust involves a presumption of an intentmireate a trust based on acts or conduct rather than
on direct expression of condugimerican Hotel Management Associates, Inc. v. Jones, 768 F.2d 562 (4th Cir.
1985)(interpreting North Carolina law).

- A "resulting trust” is an indirect te which arises from the intention of parties, or the nature of the
transactionTiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)
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[EN8] In re Administration of Estate of Abernathy, 778 So. 2d 123 (Miss. 2001)

[EN9] In re Marriage of Malquist, 234 Mont. 419, 763 P.2d 1116 (1.988)
- The intention of the resulting trust is to be found in the nature ofttlagisaction, but not expressed in a deed
or instrument of conveyanc®/ait v. Cornette, 259 Neb. 850, 612 N.W.2d 905 (2000)

[FN10] Paulson v. Meinke, 389 N.W.2d 798 (N.D. 1986)

[EN11] Lewis v. Poduska, 240 Neb. 312, 481 N.W.2d 898 (1992)

[FN12] Lewis v. Poduska, 240 Neb. 312, 481 N.W.2d 898 (1992)

[EN13] In re Washburn & Roberts, Inc., 795 F.2d 870 (9th Cir. 1:986)tin v. Kehl, 145 Cal. App. 3d 228,

193 Cal. Rptr. 312 (2d Dist. 1983)icClellan v. Pennington, 2004 WL 1475438 (Ala. 2Q0®Qhmitz v.
Smentowski, 109 N.M. 386, 785 P.2d 726 (198Miv. Hosps. of Cleveland, Inc. v. Lynch, 96 Ohio St. 3d

118, 20020hi0-3748, 772 N.E.2d 105 (20Q2fates v. Taylor, 8 Wash. App. 187, 791 P.2d 924 (Div. 3

1990)

- A resulting trust arises where one disposes of property under circumstances which raise the inference that
he/she does not intend that a putative grantee should have a beneficial interest in the opentig. v.

Edwards, 311 Ark. 339, 843 S.W.2d 846 (19%¥atson Truck & Supply Co., Inc. v. Males, 111 N.M. 57, 801
P.2d 639 (1990)

[EN14] Schmitz v. Smentowski, 109 N.M. 386, 785 P.2d 726 (1990)
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8 139. Intent as elemer@ Proof of intent
West's Key Number Digest

West's Key Number Digestrusts 70

To prove intent in the absence of any contemporaneous documentation in an action seeking to impose a
resulting trust, a party generally may offer two types adevwce: first, the parties themselves may testify about,
or provide other extrinsic evidence of, their intent at the time of the transaction; and second, the parties' cond
after the transaction, in some cases, may shed light on the parties' contemystentkerstanding of the
original agreementiN1] The intent necesspato impose a resulting trust may be shown by circumstantial or
parol evidence, even though such evidence directly contradicts legal warrant, patent, BN@g&tg
presumption that a resulting trust was intended in favor of a party who actually paid the purchase price for re:
estate may be rebutted and the actual trdershown by parol evidenc€&lj3]

[EN1] Hudak v. Procek, 806 A.2d 140 (Del. 200Ray v. Norris, 78 N.C. App. 37837 S.E.2d 137 (1985)

- Absent any evidence indicating an employer and employee intended a trust relation in forming an employm:e
contract, there was no resulting trust on compensation allegedly owed the employee under that contract.
Spagnoliav. Monasky, 2003 ND 65, 660 N.W.2d 223 (N.D. 2003)

- That parents, through a series of deeds, voluntarily conveyed to their daughter various undivided fee interes
in their farm out of love and affection for her and for the purpose of reducing thenaoi@state or inheritance
taxes that could be payable upon their deaths did not give rise to a resulting trust in the farm in favor of the
parents, absent any evidence in the documents indicating an agreement to create a trust, such as the design
of a trustee, a recitation of authority or powers, or limitations on the daughter's use of the primbezityer v.
Hoheimer, 30 S.W.3d 176 (Ky. 2000)

[EN2] Granado v. Granado, 107 N.M. 456, 760 P.2d 148 (1988)
- Proving trusts by operation of law with parol evidence, generallyg 464

[EN3] Bowen v. Bowen, 352 S.C. 494, 575 S.E.2d 5533200

- No resulting trust arose with respect to the conveyance of a farm; it was not established by clear and
convincing evidence that when the conveyance was made to the grantees, the intention was that the farm we
being purchased for the party seekingmpose a resulting truddrtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628
(1994)

- A grantor was not entitled to a resulting trust on two properties that he quitclaimed to a grantee; the trial cou
interpreted the grantor's transfers to thentgra as gifts, the inference of gifts arose as a matter of law, and the
grantor's act of continuing to make the mortgage payments for the properties expressed the grantor's
completions of his contractual obligatiof&usch v. Devine, 80 P.3d 738ldska 2003)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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IV. Trusts by Operation of Law
B. Resulting Trusts
1. In General

Topic SummaryCorrelation TableReferences

8§ 140. Necessity and effect of agreement; breach of contract
West's Key Number Digest

West's Key Number Digestyusts 62to 63, 63.9

A resulting trust does not depend on any expressed declaration oFMdkhf any agreement between the
parties.FN2] A resulting trust is created by operation of law from the facts of the transaction anonmeatrfr
agreement, from what the parties do and never from what they agreefid3}dcfven so, an express agreement
to the same effect as a resulting trust does not preclude the existence of the resulting trust, where the essent
elements of a resulting trust are preséi4]

A resulting trust cannot be predicated merely on the breach of a coRixégt.|

[EN1] Tiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)

[EN2] Gragg v. Gragg, 94 N.C. App. 134, 379 S.E.2d 684 (1989)

[EN3] Duncan v. Rayfield, 698 S.W.2d 876 (Mo. Ct. App. S.D. 1985)

[FN4] Lewis v. Akerberg, 66 Ohio L. Abs. 545, 118 N.E.2d 166 (C.P. 198@yment aff'd100 Ohio App.
209, 60 Ohio Op. 192, 136.K.2d 372 (2d Dist. Franklin County 1950tt v. Duffy, 246 Pa. 211, 92 A. 201

(1914)

[EN5] Jones v. Jones, 1969 OK 147, 459 P.2d 603 (Okla. 1869Id v. Hall, 72 Wash. 50, 129 P. 914
(1913)
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1. In General
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8 141. Time when trust arises
West's Key Number Digest

Wests Key Number Digesfirusts 62to 63, 63.9

The general rule has been said to be that a resulting trust is created, if at all, in the same transaction in wi
the legal title passe&N1] at the time that legal title passeBI2] or vests,EN3] or from subsequent
occurrencesgN4] Furthermore, it has been stated that a resulting trust must arise, if at all, at the instant the
deed is takenEIN5] Unless the transaction is such that the moment the title passes the trust results from the
transaction itself, then no trust results; but cannot be created by subsequent occurig)Cd®e[ right to a
resulting trust is not affected by the failure of the person purchdsengnd to obtain a valid deed or title
thereto at the date of the transaction, but the trust attaches when the title is obtained subdeNudently.[

[FN1] Loggins v. Daves, 201 Ga. 628, 40 S.E.2d 520 (192®@gory v. Greqory, 248 lowa 672, 82 N.W.2d
144 (1957) Brabham v. Brabham, 226 Miss. 165, 84 So. 2d 147 (18&8) v. Norris, 78 N.C. App. 37837
S.E.2d 137 (1985)

[EN2] McClellan v. Pennington, 231 WL 1475438 (Ala. 2004} eicht v. Quirin, 200 Ill. App. 3d 1057, 146
lIl. Dec. 752, 558 N.E.2d 715 (5th Dist. 199Gyeqgory v. Gregory, 248 lowa 672, 82 N.W.2d 144 (1957)
Brabham v. Brabham, 226 Miss. 165, 84 So. 2d 1475195
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Complaint, petition, or declaratidnBy heirs of testat@ Seeking declaration of resulting trust on failure of
express testamentary tru8in. Jur. Pleading and Practice Forms, Trusts, Form 46

In some jurisdictionsa resulting trust is implied in law when an express trust E$[ in whole or in
part,[EN2] or where the purpose of such a trust {gsl3] and the settlor has not indicated how the property
should be htributed upon such failur&N4] Furthermore, where the beneficiarf/an express trust disclaims
his or her interest, the express trust fails and the trustee generally will be deemed to hold the property upon &
resulting trust for the settlor or his or her estatg)

A resulting trust will not arise, however, if the settlor intends a different disposition of the property upon
failure o the express trusEN6g|

CUMULATIVE SUPPLEMENT
Cases:
Under lllinois law, "resulting trusts" arise by operation of law and are generally created where express trus

fails, or where express trust terminates prior to exhaustion of trust estate, or where one person pays for prop
and another takes titlén re Porco, Inc., 447 B.R. 590 (Bankr. S.D. lll. 2011)

[END OF SUPPLEMENT]

[FN1] McClure v. Moore, 565 So. 2d 8 (Ala. 19988cognizing rule)From the Heart Church Ministries, Inc.

v. African Methodist Episcopal Zion Church, 370 Md. 152, 803 A.2d 548 (2068) denied>37 U.S. 1171,

123 S. @ 994, 154 L. Ed. 2d 913 (200Bemis v. Estate of Bemis, 114 Nev. 1021, 967 P.2d 437 (1998)
Bassett v. Bassett, 110 N.M. 559, 798 P.2d 160 (198flana Development Ass'n v. Corsi, 682 S.W.2d 246
(Tex. 1984)

- Where an egress trust fails, a resulting trust may be imposed by operation ggkiwrd v. Burkhouse, 330

Pa. Super. 21, 478 A.2d 1328 (1984)

- One instance when resulting trusts are utilized occurs in a situation where there has been a dectaration of
intent to create a trust and the trust, for some reason, has Bilkgson v. McCrary, 753 S.W.2d 349 (Tenn.

1988)

[EN2] Bassett v. Bassett, 110 N.M. 559, 798 P.2d 160 (1990)

- A portion of a testamentary trust that was in violation of the rule against accumulations would be held in a
resultirg trust on behalf of the testator's heirs and disbursed according to the rules of intestacy, where the
testator made no provision for the distribution of the trust corpus or the accumulated Mdatee:. Fleet

Bank of Maine, 1999 ME 148, 739 AI373 (Me. 1999)

- Where the owner of property makes a donative transfer and manifests an intention that the transferee is to |
the property in trust but the intended trust fails in whole or in part, the transferee holds the trust estate or the
appr@riate portion or interest therein on resulting trust for the transferor or the transferor's successors in intel
Restatement Third, Trusts § 8

[EN3] Western Union Tel. Co. v. Shepard, 169 N.Y. 170, 62 N.E. 154 (1B@iher v. Hoffner, 32 Tenn.

App. 98, 221 S.W.2d 907 (1949)

- When a express trust fails because it has become impossible to accomplish its purpose, the trust assets ar
generally held in a resulting trust for the doriorte Professional Air Traffic Controllers Organization
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(PATCO), 724 F.2d 205 (D.C. Cir. 1984)

[FN4] First Nat. Bank in Mitchell v. Daggett, 242 Nét84, 497 N.W.2d 358 (1993)

[FN5] Pate v. Ford, 293 S.@68, 360 S.E.2d 145 (Ct. App. 198dgcision rev'd on other groun@87 S.C.
294, 376 S.E.2d 775 (1989)

[EN6] Pate v. Ford, 293 S.C. 268, 360 S.E.2d 145 (Ct. App. 188¢ision rev'd on other groun@®7 S.C.
294, 376 S.E.2d 775 (1989)
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§ 143. Trusts founded on valuable consideration
West's Key Number Digest
West's Key Number Digestrusts 64to 68
Where the owner of propertgansfers it upon a trust that fails or is fully performed, the usual presumption

of the resulting trust is not applicable if the transferor received from the transferee consideration for the transt
as an agreed exchandg&\1] The inference then is that the transferee holds the property free oFRZt.[
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[EN1] Restatement Third, Trusts §8omment f.

[FN2] Restatement Third, Trusts § Bomment f.
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8 144. Trusts founded on donation or will
West's Key Number Digest

West's Key Number Digestyusts 64to 68

A.L.R. Library

Disposition of property of inter vivos trust falling ifter death of settlor, who left will making no express
disposition of the trust property, 30 A.L.R.3d 1318

As a general rule of equity jurisprudence, where a donor conveys, either by will or deed, property in trust ¢
for a certain purpose, and the traspurpose thereof fails, a resulting trust arises for the benefit of the donor if
he or she is living, or, if the donor is dead, for the benefit of his or her heirs or next BNEingf for the
benefit of his or her residuary legatees or beneficiaFiB®][but such a resulting trust may be rebutted by
manifestation in the will or deed of a contrary intention, or by parol evidémn¢s.[
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Observation: Upon failure of an express trust, a resulting trusearnot because the settlor actually
intended that it should arise, but because he or she did not intend that the trustee should have the beneficial
interest and did not make any other disposition of the property in the event that the intended taist shoul

fail [FN4]

[EN1] White v. Fleet Bank of Maine, 1999 ME 148, 739 A.2d 373 (Me. 1,998}t v. Huegel, 326 Mo. 7782
S.W.2d 605 (193QRhode Island Hospital Trust Co. v. Votolato, 102 R.I. 467, 231 A.2d 491, 30 A.L.R.3d
1299 (1967)

- A petition of the children of a deceased grantor of real estate stated a claim for impressing a resulting trust c
propery, if a valid express trust had not been established since, under a resulting trust theory, a beneficial
interest would revert to those persons succeeding to the grantor's interest under her will or the laws of descel
and distributionOrud v. Grah, 652 N.W.2d 447 (lowa 2002)

[EN2] White v. Fleet Bak of Maine, 1999 ME 148, 739 A.2d 373 (Me. 199®hode Island Hospital Trust Co.
v. Votolato, 102 R.1. 467, 231 A.2d 491, 30 A.L.R.3d 1299 (1967)

[FN3] Washington Beneficial Endowment Ass'n v. Wood, 15 D.C. 19, 4 Mackey 19 (D.C. E385)m v.

Bohon, 180 Ky. 451, 202 S.W. 901 (1918)

- Even in cases in which a resultigist presumption does arise, that inference may be overcome by a finding
that the settlor intended that, in the circumstances presented, the trustee should hold the property beneficiall
and free of trustRestdement Third, Trusts § &omment f.

[FN4] Industrial Na. Bank v. Drysdale, 84 R.1. 385, 125 A.2d 87, 62 A.L.R.2d 756 (1956)
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Topic SummaryCorrelation TableReferences

§ 145. Trusts founded on donation or wih Failure caused by uncertainty of express trust or purpose
thereof

West's Key Number Digest

West's Key Number Digestyusts 64to 68

A.L.R. Library

Disposition of property of inter vivos trust falling in after death of setiing left will making no express
disposition of the trust property, 30 A.L.R.3d 1318

Where a donor conveys property, either by will or deed, on a trust or for a purpose that fails because of its
indefiniteness, uncertainty, or vagueness, a resultingarisets in favor of the donor or his or her heirs or next
of kin, unless the resulting trust is rebuttétN[l] In some instances, where an express inter vivos trust has
failed because it is too uncertain in its declarations either as to its purposes or in the designation of beneficial
and the settlor has left a will miak) no express provision for the trust property, a resulting trust has arisen in
favor of the settlor's estate and the beneficial interest in the resulting trust is to be transmitted by the residuar
provisions of the settlor's wilEN2]

[FN1] Wagner v. Clauson, 399 Ill. 403, 78 N.E.2d 203, 3 A.L.R.2d 672 (194iBox v. Attorney General,
207 Mass. 198, 93 N.E. 599911)

[FN2] Pavy v. Peoples Bank & Trust Co., 135 IAgp. 647, 195 N.E.2d 862 (Div. 1 196&eran v. Davis,
1935 OK 717, 174 Okla. 433, 50 P.2d 662 (1935)
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§ 146.Trusts founded on donation or willd Uncertainty or failure in respect to beneficiaries
West's Key Number Digest

West's Key Number Digestyusts 64to 68

A.L.R. Library

Disposition of property of inter vivos trust fallimg after death of settlor, who left will making no express
disposition of the trust property, 30 A.L.R.3d 1318

Where a trust fails for failure of designation of, or for uncertainty as to, beneficiaries, a resulting trust arise
in favor of the donor dhis or her heirs or next of kif:N1] A resulting trust also arisesid to the failure of an
intended beneficiary to come into beirkkNZ]

[EN1] Wagner v. Wagner, 248 lowa 353, 79 N.W.2d 31%6)9%Easum v. Bohon, 180 Ky. 451, 202 S.W. 901
(1918)

- Trustees held real estate deeded to a purported trust in a resulting trust for the settlors, in light of the purpor
trust's failure to adequately identify its beneficiarigsst Nat. Bank in Mitchell v. Daggett, 242 Neb. 734, 497
N.W.2d 358 (1993)

[EN2] Dennis v. Omaha Nat. Bank, 153 Neb. 865, 46 N.W.2d 606, 27 A.L.R.2d 674 (1d&le the purpose

of a testamentary trust was to provide for the testator's wife and children, and the latters' descendants per sti
until 20 yearsafter the death of the last survivor of the testator's wife and children, the property then to be
distributed to the descendants of his children per stirpes, the trust was terminated by the death of the last of t
testator's children, none of them havieff issue, and the trustee held the property on a resulting trust for the
testator's heirs at law, ascertained as of the date of the failure of the trust).
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IV. Trusts by Operation of Law
B. Resulting Trusts
2. Particular Circumstances as Basis for Creation of Resulting Trust
a. Failure of Express Trust or Purpose Thereof

Topic SummaryCorrelationTable References

8 147. Creation based on illegality of trust
West's Key Number Digest
West's Key Number Digestyusts 64to 68
Where the owner of property transfers it inter vivos upon an intended trustfaiscior illegality, a

resulting trust does not arise if the policy against permitting unjust enrichment of the transferee is outweighec
by the policy against giving relief to a person who has entered into an illegal transibtipn.|

[EN1] KauffmanHarmon v. Kauffman, 2001 MT 238, 307 Mont. 45, 36 P.3d 408 (2001)
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IV. Trusts by Operation of Law
B. Resulting Trusts
2. Particular Circumstances as Basis for Creation of Resulting Trust
b. Conveyance to One Person on Consideration from Anothehd&eMoney Resulting Trusts
(1) In General

Topic SummaryCorrelation TableReferences

§ 148. Generally
West's Key Number Digest

West's Key Number Digestyusts 72to 74, 83

Trial Strategy

PurchaséMoneyResulting Trust, 28 Am. Jur. Proof of Facts 2d 455

Forms

Complaint, petition, or declaratiénProperty purchased by defendant with funds advanced by or borrowed from
plaintiff. Am. Jur. Pleading and Practice Forms, Trusts, S& 48

As a rule a resulting trust arises by operation of law where one person furnishes the consideration or
payment for the property and conveyance is made to, or title is taken in af®teE[lich a resulting trust
arises in favor of the person who has paid the purchase price for the prep&ityhether realty or
personalty EN3] where the parties are strangers to each other in the sense that there is no domestic relations
giving rise to a meritoriousonsideration fN4]

Under the Restatement, except as otherwisedskgtéaw, where a transfer of property is made to one
person and the purchase price is paid by another, a resulting trust arises in favor of the person by whom the
purchase price is paid unless the latter manifests an intention that no resulting tldsasseuor the transfer
is made to accomplish an unlawful purpose, in which case a resulting trust does not arise if the policy agains
unjust enrichment of the transferee is outweighed by the policy against giving relief to a person who has ente
into an illegal transaction N5] Under such circumstances, the persamishing the consideration for the
purchase is said to have all the beneficial or equitable interest in the property, with the person into whose nar
the property was transferred having only bare, legal #Mg]

When a transfer of property is made to one person and the purchase price is paid by another such trust is
sametimes referred to as a purchaseney resulting trusEN7] As a gaeral rule, equity will presume, absent
contrary evidence, that the person supplying the purchase money for property intends to retain a beneficial
interest in the property and that title is placed in the name of another for some incidental reasooydnd a c
therefore may impose a resulting trust requiring the person with legal title to hold that title for the benefit of thi
person supplying the purchase moneM§] However, a purchaseoney resulting trust does not arise if the
person by whom the purchase price is paid manifests an intention that no resulting trusarssen 9]

CUMULATIVE SUPPLEMENT
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Cases:

Under Connecticut law, en purchase money for property is paid by one party and legal title is taken in
name of another, resulting trust ordinarily arises at once, by operation of law, in favor of the one paying the
money, unless it can be proven that intention of parties masvase.In re Radcliffe, 317 B.R. 581 (Bankr. D.
Conn. 2004)

A "resulting trust" is a property relationship designed to effectuate the parties’ intent when one party takes
title to property for which another has furnished consideratiore Crossroad Health Ministry, Inc., 319 B.R.

778 (Bankr. D. D.C. 2005)

Under Massachusetts law, when one person pays the purchase price of property and takes title in name c
another, beneficial interest in property inures to person who paid puihaséy way of resulting trusin re
Duda, 422 B.R. 339 (Bankr. D. Mass. 2010)

Under Texas law, when one party pays purchase price for realty, but title is placed in name of another,
purchasanoney resulting trust will arise in favor of entgiyoviding the purchase mondg.re Herman, 315
B.R. 381 (Bankr. E.D. Tex. 2004)

A purchase money resulting trust is implied by operation of law when someone other than the person in
whose name title is taken pays the purchase price of the fyrdpere Estate of LaValle, 218 S.W.3d 834 (Tex.
App. Beaumont 2007)yeview denied, (June 29, 2007).

Legal title holder of real property that was purchased by another holds the property for the use and benefi
of the person paying the money a®sulting trustGregoire v. Gregoire, 2009 VT 87, 987 A.2d 909 (Vt.

2009)

[END OF SUPPLEMENT]

[EN1] McClellan v. Pennington, 2004 WL 1475438 (Ala. 2Q@jst Nat. Bank of Roland v. Rush, 30 Ark.
App. 272, 785 S.W.2d 474 (1990keks v. Leeks, 570 A.2d 271 (D.C. 198B)]. Holmes Equipment, Inc. v.
Babcock Bldg. Supply, Inc., 553 So. 2d 748 (Fla. Dist. Ct. App. 5th Dist. 18@#)nga v. Sybrandy, 126
Idaho 467, 886 P.2d 772 (1994 icht v. Quirin, 200 Ill. App. 3d 1057, 146 lll. Dec. 752, 558 Nd=725 (5th
Dist. 1990) Nessralla v. Peck, 403 Mass. 757, 532 N.E.2d 685 (1888jendaris Water Development Co. v.
Rainwater, 109 N.M. 71, 781 P.2d 799 (Ct. App. 1989)

- When property is purchased with the money of one person biiti¢hie taken in the name of another, a
resulting or presumptive trust arises; the titleholder becomes a trustee for théR@@yey.v. Rainey, 795
S.W.2d 139 (Tenn. Ct. App. 1990)

- A resulting trust may arise when one person pays for psgp® assumes payment therefore, but has title
conveyed to another with no mention of a trust in the dééthrd v. Dennis, 230 Va. 193, 335 S.E.2d 371
(1985)

- Equity devised the theory of resulting trust where one party pays, in wholgartj for property that for a
different reason is titled in name of anothgayne Federal Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d

472 (1997)

[FN2] American Hotel Management Associates, Inc. v. Jones, 768 F.2d 562 (4th Cir(ia@8pyeting North
Carolina law)First Nat. Bank oRoland v. Rush, 30 Ark. App. 272, 785 S.W.2d 474 (199€¢ks v. Leeks,

570 A.2d 271 (D.C. 1989Wait v. Cornette, 259 Neb. 850, 612 N.W.2d 905 (2pB@nendaris Water
Development Co. v. Rainwater, 109 N.M. 71, 781 P.2d T39App. 1989)Coney v. Coney, 207 N.J. Super.
63, 503 A.2d 912 (Ch. Div. 1988BM & W of Fayetteville, Inc. v. Barnes, 75 N.C. App. 600, 331 S.E.2d 308
(1985) Campbell v. Campbell, 300 S.C. 68, 386 S.E.2d 305 (Ct. App. 1989)
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[FN3] Hobart Estate Co. v. Douglass, 94 F.2d 954 (C.GtA Cir. 1938) Smith v. Smith, 200 Va. 77, 104

S.E.2d 17 (1958 Arneman v. Arneman, 43 Wash. 2d 787, 264 P.2d 256, 45 A.L.R.2d 370.(1953)

- A resulting trust results from the fact that one man's money has been invested in lHredcamyeyance

taken in the name of anoth@&atterson v. Strickland, 133 N.C. App. 510, 515 S.E.2d 915 (1999)

- A resulting trust ordinarily will be presumed in favor of one who provides the purchase money for land taken
in the name of anothefruett v. Johnson, 526 So. 2d 14 (Ala. 19&tate of Kling, 736 S.W.2d 65 (Mo. Ct.

App. E.D. 1987)Gifford v. Dennis, 230 Va. 193, 335 S.E.2d 371 (1985)

- A resulting trust in real estate arises when one party furnisimsgdeoation to purchase property, not

intending a gift or advancement, yet title is taken in the name of anBtrén v. Roman Catholic Bishop of
Worcester, 416 Mass. 781, 625 N.E.2d 1352 (1994)

[EN4] Hobart Estate Co. v. Douglass, 94 F.2d 954 (C.C.A. 9th Cir. 198&}h v. Smith, 200 Var7, 104

S.E.2d 17 (1958 Arneman v. Arneman, 43 Wash. 2d 787, 264 P.2d 256, 45 A.L.R.2d 370.(1953)

- Effect of domestic relationship between payor and grante&, $&2

- As between strangers, a purchaseney resulting trust eses against a grantee of real property in favor of the
payor of the purchase money unless it was the payor's intent that no such trust sholldrazésev. Rayfield,
698 S.W.2d 876 (Mo. Ct. App. S.D. 1985)

[FN5] Restatement Third, Trusts 8 9(1)

[FN6] First Nat. Bank of Roland v. Rush, 30 Ark. App. 272, 785 S.W.2d 474 (1868ting that subject to
certain exceptions, the trustee's interest is not sufficient to allow a personal creditor of the trustee to obtain
satisfaction of his claim out of the trust property.

[EN7] McClellan v. Pennington, 2004 WL 1475438 (Ala. 2Q@Wrt v. Skrzyniarz, 272 Ga. 35, 526 S.E.2d
848 (2000) Prange v. Prage, 755 S.W.2d 581 (Mo. Ct. App. E.D. 198hnson v. Kenneth D. Collins
Agency, Inc., 263 Mont. 137, 865 P.2d 312 (19%3nendaris Water Development Co. v. Rainwater, 109
N.M. 71, 781 P.2d 799 (Ct. App. 198@raqgq v. Grag, 94 N.C. App. 134, 379 S.E.2d 684 (1980 mer v.
Bogart, 749 S.W.2d 202 (Tex. App. Dallas 198&it denied, (Sept. 14, 1988) and decision approvéd,
S.W.2d 577 (Tex. 1988)

- The classic purchasaoney resulting trust vests tlegal fee and equitable fee in separate individuals, where
the trustee holds the legal fee and the person paying the purchase price holds the equltablesfeel eeks,
570 A.2d 271 (D.C. 1989)

[EN8] Hudak v. Procek, 806 A.2d 140 (Del. 2002)

- The general rule is that, when real estate is oggt/éo one person and the consideration is paid by another, it
is presumed that the party who paid the purchase money intended a benefit to himself; accordingly, a resultir
trust is raised in his behallayne Federal Credit Union v. Bailey, 321CS242, 489 S.E.2d 472 (1997)

- The general presumption of a resulting trust is based upon the sound principle that absent evidence to the
contrary, it is not the intent of the payor to make a gift to the gradteean v. Rayfield, 698 S.W.R¥6 (Mo.

Ct. App. S.D. 1985)

[EN9] Armendaris Water Dgelopment Co. v. Rainwater, 109 N.M. 71, 781 P.2d 799 (Ct. App. 1989)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.


http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#3I31108146b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1938124986&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000350&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1958122317&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1958122317&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1954103672&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000107&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1999140810&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988064019&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000735&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1987100734&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1987100734&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985150258&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994027400&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994027400&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000578&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#4I31108147b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1938124986&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000350&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1958122317&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1958122317&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1954103672&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000107&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=AMJURTRUSTSs152&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=140172&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985147245&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985147245&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#5I31108149b4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?tc=-1&docname=REST3DTRUSTSs9&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0121207&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#6I3110814ab4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1990055578&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#7I3110814bb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2004650111&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000999&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2000075542&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2000075542&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1987136311&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994019149&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1994019149&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1989154080&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1989154080&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1989085738&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988063383&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988063383&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988137538&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1988137538&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1990053783&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1990053783&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#8I3110814cb4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=2002381613&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000162&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1997176479&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000711&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985147245&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1985147245&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000713&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008
http://campus.westlaw.com.proxy.lib.ilstu.edu/result/documenttext.aspx?ss=CNT&db=144865&mt=CampusLaw&disrelpos=163&scxt=WL&tnprpds=TaxNewsFIT&rp=%2fFind%2fdefault.wl&tnprpdd=None&cxt=DC&cfid=1&cite=UU(I839ac4d1b27b11d9815db1c9d88f7df2)&findtype=l&rlti=1&fn=_top&candisnum=1&vr=2.0&spa=000577844-2000&service=Find&rlt=CLID_FQRLT46937193222268&sv=Split&n=1&pbc=DA010192&cnt=DOC&rs=WLW11.07#9I3110814db4f411e08b05fdf15589d8e8
http://campus.westlaw.com.proxy.lib.ilstu.edu/find/default.wl?serialnum=1989154080&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=0000661&tf=-1&findtype=Y&fn=_top&mt=CampusLaw&vr=2.0&pbc=0143EAAC&spa=000577844-2000&ordoc=0281520008

AMJUR TRUSTS § 148

END OF DOCUMENT

76 Am. Jur. 2d Trusts § 94

American Jurisprudence, Second Edition
Database updated August 2011

Trusts
Laura Dietz, J. D., William Lindsley, J.D., Lucas Matrtin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C
Surette, J. D.

IV. Trusts by Operation of Law
B. Resulting Truts
2. Particular Circumstances as Basis for Creation of Resulting Trust
b. Conveyance to One Person on Consideration from Another; Puildioasy Resulting Trusts
(1) In General

Topic SummaryCorrelation TableRefeences

8 149. Consideration, generally; effect of form or purpose thereof
West's Key Number Digest

West's Key Number Digestrusts 75,76

To give rise to a purchaseoney resulting trust, consideration must be furnished bgltbged beneficiary
of the resulting trustfN1] More specifically,in order for a resulting trust to arise, a woblel beneficiary must
pay for the property, or assume payment of all or part of the purchase money, and have legal title conveyed t
another without any mention of the trust in the conveyaRbg][although, where the beneficiary has assumed
payment, the obligation must be ading one FN3]

Observation: According to the Restatement, thesesulegarding purchaseoney resulting trusts apply
regardless of whether the purchase price is paid with money or other prépéfty{owever, this view has
been rejected by some courE\[]

There is also authority for the view that it is not required that the consideration which triggers the
presumption of a resulting trust must be a contribution to the purchase price of the prophithithe
resulting trust is claimed=N6g] In this regard, it has bageasoned that the only purpose of requiring
consideration in the resulting trust setting is evidentiary, and that since people usually don't give up somethin
of value without expecting something in return, an inference that the purchaser meant amstimetopown the
thing purchased arises when the other person paid all or part of the purchaser price or, what is the same thin
incurred a substantial cost necessary to make the purchase go thirNu@ph. [

Practice guide: The party claiming a resulting trust in another's legal estate is required to show by clear,
satisfacory, and convincing proof that he or she paid or secured payment of consideration at the time of
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purchasdfN8] and that at the time of the conveyance it was the intention and understanding that the contribut
was to have the beneficial ownership in the whole or in a definite fractional part of the prepity.[

[FN1] Socarras v. Yaque, 452 So. 2d 992 (Fla. Dist. Ct. App. 3d Dist..1984)

[EN2] Tiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)
- The alleged beneficiary must have paid the purchase pr bound himself by an absolute obligation to pay
it. Socarras v. Yaque, 452 So. 2d 992 (Fla. Dist. Ct. App. 3d Dist..1984)

[FN3] Harnish v. Peele, 386 So. 2d 8 (Fla. Dist. Ct. App. 5th Dist. 1980)

- A resulting trust in favor of a purported beneficiary was not created when he gawgapmantmoney to a
mortgagor for the purchase of a house and subsequently made mortgage payments; the purported beneficiar
did not obligate himself to purchase all or part of the property in question, did not sign the sales contract or
become obligated on the mgage, and signed no other documents binding him to pay all or part of the
purchase moneiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)

[FN4] Restatement Third, Trusts, §@omment a.

[FN5] Meskell v. Meskell, 355 Mass. 148, 243 N.E.2d 804 (1968Iding that no resulting trust arose where a
person claiming a trust had voluntarily transferrediiagiivided interest in realty upon which the trust was
sought, itself, rather than the money).

[EFN6] American Nat. Bank and Trust Co. of Rockford, Ill. v. U.S., 832 F.2d 1032 (7th Cir..1987)

[EN7] American Nat. Bank and Trust Co. of Rockford, Ill. v. U.S., 832 F.2d 1032 (7th Cir..1987)

[EN8] Boatright v. Perkins, 1995 OK 34, 894 P.2d 1091 (Okla. 1995)

[FN9] J. K. Social Club v. J. K. Realty Corp., 448 A.2d 130 (R.I. 1982)

© 2011 Thomson Reuters.-33B © 2011 Thomson €uters/RIA. No Claim to Orig. U.S. Govt. Works. All
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Trusts
Laura Dietz, J. D., William Lindsley, J.O.ucas Martin, J.D., Anne Payne, J.D., Jeffrey Shampo, J.D., Eric C.
Surette, J. D.

IV. Trusts by Operation of Law
B. Resulting Trusts
2. Particular Circumstances as Basis for Creation of Resulting Trust
b. Conveyance to One Person on Consideration frapth®r; Purchas®Money Resulting Trusts
(1) In General

Topic SummaryCorrelation TableReferences

8 150. Time when trust arises; relationship between time of conveyance and furnishing of consideration
West's Key Number Digest

West's Key Number Digestrusts 77

Resulting trusts arise by operation of law at the time of a conveyance when the purchase money for prope
is paid by one party and the legal tigetaken in the name of anoth&\1] More specifically, to constiteta
resulting trust, there must be a payment by the complainant or an absolute obligation to pay at or before the t
of the conveyanceEN2] However, the view has also been expressed that it is not necessary in order for a
purchasamnoney resulting trust to arise in favor of a plaintiff who has furnished the purchasefpioperty,
that the plaintiff has incurred an obligation to pay the remainder of the purchase price of the property at or
before the time of conveyandeN 3]

CUMULATIVE SUPPLEMENT
Cases:
A resulting trust can arise only at the time of the conveyance of the property, and the payor intention at th,

time determines wheer a resulting trust may be foudzenaim v. Lubecke, 347 1ll. App. 3d 855, 283 Ill.
Dec. 227, 807 N.E.2d 1068 (1st Dist. 2004)

[END OF SUPPLEMENT]

[EN1] Lord v. Stavrakis, 6 Conn. App. 161, 503 A.2d 629 (1986)

[EN2] McClellan v. Pennington, 2004 WL 1475438 (Ala. 20@Qcarras v. Yaque, 452 So. 2d 992 (Fla. Dist.

Ct. App. 3d Dist. 1984holding that the trial court erred in imposing a resulting trust where, inter alia, an
alleged beneficiary had expended money on property only after legal title had vested in the titleholder, where
expenditures by the beneficiaries were concurrent with andent to their habitation and enjoyment of
property);Mims v. Mims, 305 N.C. 41, 286 S.E.2d 779 (1982MNer v. Owen, 243 Va. 176, 413 S.E.2d 51

(1992)

- No resulting trust for real property arose, even though the purchaser's bmatteemstallment payments for a
land contract, in the absence of a showing that the brother contributed any money toward the down payment
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made at the time of the conveyan€eompson v. Bearden, 265 Ga. 16, 453 S.E.2d 20 (1995)

[EN3] BM & W of Fayetteville, Inc. v. Barnes, 75 N.C. App. 600, 331 S.B@&i (1985)
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(1) In General

Topic SummaryCorrelation TableReferences

§ 151. Necessity and effect of agreement
West's Key Number Digest

West's Key Number Digestyusts 72to74

A resulting trust based on the payment of consideration by one for a conveyance of property to another dc
not arise from or depend on any agreement between the paitigsif the transaction is an express oral
agreement providing fohe conveyance of land, it becomes at once an express trust, and not a resulting
trust.[EN2] However, it has also been held that in order to establish the existence of a porchageesulting
trust, one must show that such a trust was contemplated by both parties by way of an agreement that is eithe
express or implied bghe circumstances or conduct of the parties, and such an agreement must have existed &
the time the transaction was consummakedd Resulting trusts arise from prior agreements, express though
oral; the parties agree that the transfer of property will be made to one party with the purchase price being pa
by the othefEN4]
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[EN1] American Hotel Management Associates, Inc. v. Jones, 768 F.2d 562 (4th Cir(ia&8pyeting North
Carolina w); Gragg v. Gragg, 94 N.C. App. 134, 379 S.E.2d 684 (1989)

[FN2] Duncan v. Rayfield, 698 S.W.2d 876 (Mo. Ct. App. S.D. 1985)

[EN3] Burt v. Skrzyniarz, 272 Ga. 35, 526 S.E.2d 848 (2000)

[FN4] Allgood v. Allgood, 473 So. 2d 416 (Miss. 1985)
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8 152. Effect of domestic or family relationship between payor and grantee
West's Key Number Digest

West's Key Number Digestrusts 81

A.L.R. Library

Rights of partis under oral agreement to buy or bid in land for another, 27 A.L.R.2d 1285
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A conveyance on a consideration from a husband, parent, or other person, where title is taken in the nam
the wife,[FN1] child,[EN2] or other natural object of the purchaser's bounty, generally raises a presumption of
gift, rather than of a resulting trust for the granteX$] Similarly, under the Restatement, where a transfer of
property is made to one person and the purchase igrpaid by another and the transferee is a descendant, or
other natural object of the bounty of the person by whom the purchase price is paid, a resulting trust does no
arise unless the latter manifests an intention that the transferee should ribeHaemeficial interest in the
property.EN4]

Despite the generalile, there is authority for the view that where the consideration comes from a child and
the conveyance is to the child's parent, a resulting trust, and not a presumption of settlement or gift, is
raised.EN5] Thus, the rule has been stated as being that where a child furnishes purchase money for propert:
and for reasons @onvenience or minority of the title is taken in the parents, a presumption of a purchase
money resulting trust is created in the child as opposed to &Niil.[

Where there is a presumption of a settlement or gift based on the payment of consideration for property
conveyed to a relative of the payor, such presumpticebisttable by proofN7] & which, according to some
authorities, maye parol evidenc€N8] d or circumstancegN9] of a contrary intentionfN1J and on such
rebuttal a resulting trust arisesN11]

[EN1] Moore v. Moore, 9 Ill. 2d 556, 138 N.E.2d 562 (19F8akhman v. Zusstone, 957 S.W.2d 241 (Ky.
1997) Duncan v. Rayfield, 698 S.W.2d 876 (Mo. Ct. App. S.D. 19BayneFederal Credit Union v. Bailey,
327 S.C. 242, 489 S.E.2d 472 (1997)

[FN2] Hudak v. Procek, 806 A.2d 140 (Del. 200Rpkhman v. Zusstone, 957 S.W.2d 241 (Ky. 19B7ange

v. Prange, 755 S.W.2d 581 (Mo. Ct. App. E.D. 1981@yne Federal Credit Union v. Bailey, 327 S.C. 242, 489
S.E2d 472 (1997%)Somer v. Bogart, 749 S.W.2d 202 (Tex. App. Dallas 1988j denied, (Sept. 14, 1988)

and decision approved62 S.W.2d 577 (Tex. 1988)

[EN3] Harrison v. Knott, 219 Ark. 565, 243 S.W.2d 642, 28 A.L.R.2d 405 (1%8drpu v. Amaro, 534 So. 2d

771 (Fla. Dist. Ct. App.@Dist. 1988) Moore v. Moore, 9 Ill. 2d 556, 138 N.E.2d 562 (1998akhman v.
Zusstone, 957 S.W.2d 241 (Ky. 1997)

- The donor of purchase money for real property manifested an intent to make a gift of the property to a done
nephewso as to preclude the imposition of a resulting trust; on a number of occasions over several years the
provider had informed the nephew, the donee's wife, and the donee's mother that he intended the donee to t:
the house after the donor di¢gwis v. Poduska, 240 Neb. 312, 481 N.W.2d 898 (1992)

[FN4] Restatement Third, Trusts 8 9(2)

[FN5] Gerace v. Geace, 301 Mass. 14, 16 N.E.2d 6, 117 A.L.R. 1459 (1938Yis v. Roberts, 365 Mo. 1195,
295 S.W.2d 152 (1956)

[FN6] Ham v. Ham, 691 S.W.2d 944 (Mo. Ct. App. W.D. 1985)

[EN7] Hudak v. Procek, 806 A.2d 140 (Del. 200Ryange v. Prange, 755 S.W.2d 581 (Mo. Ct. App. E.D.
1987)(proof required by clear and convincing evidence that a gift wasitestded)Brtek v. Cihal, 245 Neb.
756, 515 N.W.2d 628 (1994%omer v. Bogart, 749 S.W.2d 202 (Tex. App. Dallas 1988) denied, (Sept.
14, 1988) and decision apprové&®2 S.W.2d 577 (Tex. 1988)
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[EN8] Prange v. Prange, 755 S.W.2d 581 (Mo. Ct. App. E.D. 19®f)s v. Lollis, 291 S.C. 525, 354 S.E.2d
559 (1987)

[EN9] Lollis v. Lollis, 291 S.C. 525, 354 S.E.2d 559 (1987)

[FN10] Warford v. Smoot, 361 Mo. 879, 237 S.W.2d 184 (19bkallis v. Lollis, 291 S.C. 525, 354 S.E.2d 559
(1987)

[EN11] Warford v. Smoot, 361 Mo. 879, 237 S.W.2d 184 (1951)

- A father, who purchased real property with $10,000 in funds from an account he had established and placec
the property in theame of a son and daughiarlaw, satisfied the statutory requirements for a purchase

money resulting trust, and rebutted the presumption of a gift by clear and convincing evidence; in Oregon the
son and father had established a practice whereby the [iddlced his property in the son's name and the son
quit claimed it back to him when the father sold the property, and the procedure in Montana was wholly
consistent, the father testified that he located the property and negotiated for its purchasdatret fiegd for

the property and all improvements, including tire shop additiaiigard v. Hilliard, 255 Mont. 487, 844 P.2d

54 (1992)

- Clear and convincing evidence overcame the presumption that a grantee intended a gift to her sag by putt
his name on a deed as joint tenant with right of survivorship and established a resulting trust in favor of the
son's sister who had a life tenancy pursuant to the grantee's will; the grantee supplied all the proceeds to
purchase the property, the damew of the grantee's intent for his sister to have the property as her home for he
life, and the son testified that he intended for his sister to have the property as her home, but changed his mi
after the sister declined certain demands and he leafriesl name on the deedwards v. Edwards, 311 Ark.

339, 843 S.W.2d 846 (1992)
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b. Conveyance to One Person on Consideration from Another; Puidioasy Resulting Trusts
(1) In General

Topic SummaryCorrelation TableReferences

§ 153. Effect of domestic or family relationship between payor and grantdePayments by spouse or
cohabitant for property conveyed to spouse or cohabitant

West's Key Number Digest

West's Key Number Digestyusts 81(2) (3)

Forms

Complaint, petition, or declaratiénTo declare resulting trust in property purchased by husband with wife's
separate fundgam. Jur. Pleading and Practice Forms, Trusts, §%51

Ordinarily, when property is purchased in the name of one person with money furnished by another, a
resulting trust arises in favor of the person furnishing the purchase money, but, in the marital context, when o
spouse buys property with separateds and places it in a joint tenancy, there is a presumption that the spouse
intended to make a gift to his or her spouse oflwaiéof the propertyfN1] Such presumption of gift also
applies whether the husband or wife receives title to the propeMi].|

Under the Restatement, where a transfer of property is made to one person and the purchase price is pai
another and the transésr is a spouse of the person by whom the purchase price is paid, a resulting trust does
not arise unless the latter manifests an intention that the transferee should not have the beneficial interest in
property. EN3]

Despite the rule that a presumption of gift arises where purchase money is furnished by a husband for
property conveyed to his wife, the same presumption apparently does not apply where the couple, while living
together, are not husband and wife; in this regard, for example, a resulting trust could be established in favor
a woman living in meretricioughations with a man at the time land was purchased and taken in his name, if th
woman proved that she had contributed to the purchase phNeg JHowever, if, after resolving material issues
of fact as to whether a boyfriend's down payment for a house titled in a girlfriend’'s name was a gift to the
girlfriend, the finder bfact determines that a purchaseney resulting trust in favor of the boyfriend was
created, it should then weigh the proper factors under the statutory provision prohibiting a resulting trust
whenever the transfer is made in order to accomplish aalilegpose and the policy against unjust
enrichment of the transferee is outweighed by the policy against giving relief to a person who has entered intt
an illegal transaction, to determine whether the boyfriend's illegal purpose of evading his chifti suppo
obligations should prohibit the imposition of a resulting tr&$tg]

CUMULATIVE SUPPLEMENT

Cases:

Under California law governing purchase money resulting trusts, where a wife provides the consideration
and the property is taken in the husband's name, there is no gift presumption; the gift presumption is not
"genderneutral”.In re Cecconi, 366 B.R. 83 (Bankr. N.D. Cal. 2007)
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[END OF SUPPLEMENT]

[EN1] Toth v. Toth, 190 Ariz. 218, 946 P.2d 900 (1997)

- Evidence was insufficient to establish a prima facie case of existence of a resulting trust in favor of a husbat
with regard to a trailer purchased by a wiféhaligh the husband claimed that the wife purchased the trailer
with funds he provided, evidence indicated that the ownership of the trailer was vested in the wife rather than
the husband, and the bill of sale shed no light on the identity of the'sralener Farley v. Farley, 196 W. Va.
434,473 S.E.2d 149 (1996)

[EN2] Leeks v. Leeks, 570 A.2d 271 (D.C. 19889lding that the presumption of a gift arises where the
equitable or beneficial holder of the fee is the spouse of the person who paid the purchas®iisce);
Lollis, 291 SC. 525, 354 S.E.2d 559 (1987)

[FN3] Restatement Thirdl'rusts 8 9(2)

[EN4] Faglie v. Williams, 569 S.W.2d 35Tex. Civ. App. Austin 19738writ refused n.r.e., (Nov. 1, 1978).

[EN5] Neset v. Fifer, 283 Mont. 527, 942 P.2d 712 (1997)
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8 154. Proof, generally
West's Key Number Digest

West's Key Number Digestrusts 89

The facts which must be proven in the case of a puranasey resulting trust is that one party paid the
purchase price for property and another party was given legaRNEH.Drdinarily, once a plaintiff proves that
he or she paid the purchase price for a piece of property, a presumption ordinarily arises that it was the party
intention that the individual holding legal title was to hold the property in trust for yog[p&l2] and the
burden of going forward shifts to the holder ofetifif N3] In other words, such a resulting trust is rebuttable by
proofof a contrary intention of the person from whom the consideration cdthi$ lpy a showing that, in fact,
no trust was intendedeN5] Thus, the presumed intention to create a trust is rebutted where the title to the
property being purchased is taken in the name of the payor and another person jointly; this kind of arrangem
absent evidence of a different intention, is an indicationgift @f half interest by the payor to the other

person.EN6]

CUMULA TIVE SUPPLEMENT

Cases:

Under California law, where the legal title rests in one person, to establish a resulting trust for the benefit
another against a presumption in favor of the legal title, the evidence must be clear and convincing, especiall
whenan attempt is made to establish a resulting trust after the lapse of many years or where parol evidence
alone is relied uporin re Cecconi, 366 B.R. 83 (Bankr. N.D. Cal. 2007)

[END OF SUPPLEMENT]

[EN1] Matter of Hock's Estate, 655 P.2d 1111 (Utah 1982)

[ENZ2] Boatright v. Perkins, 1995 OK 34, 894 P.2d 1091 (Okla. 19%&eu v. Amaro, 534 So.d2771 (Fla.

Dist. Ct. App. 3d Dist. 1988)

- When the plaintiff demonstrates that he or his predecessor has furnished the money for acquisition of prope
with the intent that the one who takes title hold it in trust for the one who advanced the purohay, and

that the money was so applied, a resulting trust is establiGhadado v. Granado, 107 N.M. 456, 760 P.2d 148
(1988)

- Where one party furnishes the purchase price but has title placed in the name of another, these facts, stanc
alone, create a rebuttable presumption that a resulting trust was intéhagd.v. Wright, 305 N.C. 345, 289
S.E.2d 347 (1982)

[FN3] Abreu v. Amaro, 534 So. 2d 771 (Fla. Dist. Ct. App. 3d Dist. 1:98atright v. Perkins, 1995 OK 34,
894 P.2d 1091 (Okla. 1995)

- Where the claimant suped the consideration for the purchase, the probabilities shift and a rebuttable
presumption of a resulting trust arises; unless a party can invoke this presumption, a resulting trust cannot
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possibly be proverAmerican Nat. Bank and Trust Co.Rbckford, Ill. v. U.S., 832 F.2d 1032 (7th Cir. 1987)

[FN4] Lord v. Stavrakis, 6 Conn. App. 161, 503 A.2d 629 (19B6hcan v. Rayfield, 698 S.W.2d 876 (Mo.
Ct. App. S.D. 1985)Smith v. Smith, 200 Va. 77,104 S.E.2d 17 (1938heman v. Arneman, 43 Wash. 2d
787, 264 P.2d 256, 45.AR.2d 370 (1953)

[EN5] Wright v. Wright, 305 N.C. 345289 S.E.2d 347 (1982)

[EN6] Masgai v. Masgai, 460 P453, 333 A.2d 861 (1975)
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8§ 155. Purchasdor another with own funds
West's Key Number Digest

West's Key Number Digestrusts 78

Where one purchases property, with consideration he or she furnishes, but takes the conveyance in the n
of another, a resulting trust is raised in favor of the purch&3¢t][The rule rests on the presumption or
implication of law of the intention of the purchaser that he or she intends the purchase for his or her own ben
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and the conveyance in the name of another as a matter of convenience or arrangement for collateral
purpcses.EN2]

[EN1] Whetstone v. Coslick, 117 Fla. 203, 157 So. 666, 96 A.L.R. 455 (198%e v. Howe, 199 Mass. 598,

85 N.E. 945 (1908)

- Where one sister paid the entire purchase price of realty, and she and her sister agreed prior to the purchas
that the noncontributing sister was not to receive a present beneficial interest in the property as a result of be
named in the deed as a joint tenant, a resulting trust arose in favor of the purchasingesstery v. Costello,

209 Cal. App. 2d 640, 26 Cal. Rptr. 248 (2d Dist. 1962)

[EN2] Smithsonian Institution v. Meech, 169 U.S. 398, 18 S. Ct. 396, 42 L. Ed. 793;(M@83&rson v.
Tomlinson, 244 Ark208, 424 S.W.2d 380 (1968)
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Rights of parties under oral agreement to buy or bid in land for another, H.2dL1285

Where a person purchases property with the money or means of another, but takes the conveyance in his
her own name, a resulting trust is raised in favor of the person who has supplied the money or means, wheth
fiduciary relationship exsits between the parties, and regardless of whether there is consent on the part of the
person whose money or means have been empl&y&d].[

Under the Restatement, the rules pertaining to puranasey resulting trusts apply not only where the
purchase price is paid directly to the vendor by a person other than ther&gatsfealso where the purchase
price is paid by the transferee with funds belonging to another with the latter's céts&nt.[

Where one has used funds of another to purchase property, but the conveyance has been made instead 1
person supplying such funds, a resulting trust has been imposed for the person to wiropetityewas
originally intended to be conveyed, under particular circumstair¢¢d.|

[EN1] Baker v. Applen, 181 Ark. 45462S.W.2d 109 (1930 rocker v. Crocker, 31 N.Y. 507, 1865 WL 3936
(1865)

- A resulting trust upon residential real property, to which a claimant's parent held legal title, arose after the
claimant submitted evidence that the claimant's easrang monies which the claimant borrowed were used to
pay the purchase pricBoatright v. Perkins, 1995 OK 34, 894 P.2d 1091 (Okla. 1995)

[FN2] Restatement Third, Trusts §@omment a.

[FN3] Johnson v. Johnson, 192 Cal. App. 3d 551, 237 Cal. Rptr. 644 (2d Dist, hORiMg that in action for
resulting trust by mother whose son had allowed heradiissveterans' benefits to buy home with Gl loan
financing, who had refused to transfer title to mother even though she had provided money for the loan
payments, and then, after moving into the home with her, had sought to make her leave the honee, a simpl
resulting trust in mother's favor was properly decreed where there was substantial evidence to support finding
that son had made no payments into escrow from his own funds, and since, although son had lent his credit,
was not just to allow son to r@teany share of title in recognition of his being the lender of record.
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The general rule is that thise of borrowed money in making a purchase does not raise a resulting trust in
favor of the lenderfN1] even where the money is loaned to enable the borrower to purchase the property in
guestion.EN2] The rule that no resulting trust arises in favor of the lender when the grantee of land borrows
money from a lender and uses it to pay the purchase price applies even though it was undatshsod
grantee's title should be held for the benefit of the lender as security for the money advanced by him or her o
even where there is an agreement to share in the pfef.[

For a resulting trust to exist, the wotbé beneficiary must have paid the purchase money as his or her own,
and not as a loan to thelgitholder.FN4]

[EN1] Duncan v. Rayfield, 698 S.W.2d 876 (Mo. Ct. App. S.D. 198Bpmpson v. Hunstad, 53 Wash. &4
330 P.2d 1007 (1958)

- Where the plaintiff advanced money in order that the grantee might purchase a lot upon which to build a
house, the relationship created was that of credigtor, and no resulting trust could arise in the funds as to
plaintiff. Noland v. Sanders, 273 Ala. 459, 142 So. 2d 883 (1962)

[FN2] Leary v. Corvin, 181 N.Y. 222, 73 N.E. 984 (1908¢wman v. Newman, 103 Ohio St. 230, 103 Ohio
St. 267, 133 N.E. 70, 18 A.L.R. 1089 (1923zlatenyi v. Cleverley, 72 R.1. 253, 50 A.2d 185 (1946)

[EN3] Duncan v. Rayfield, 698 S.W.2d 876 (Mo. Ct. App. S.D. 198&iting, i this regard, that a loan is
wholly inconsistent with the theory of a resulting trust.

[EN4] Tiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)
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(2) Effect of Form of Transaction

Topic SummaryCorrelation TableReferences

8 158. Purchase with borrowed or donated funds; trust in favor of lender or don@r Trust in favor of
borrower

West's Key Number Digest

West's Key Number Digestrusts 78

A.L.R. Library

Rights of parties under oral agreement to buy or bid in land for another, 27 A.L.R.2d 1285

Where money is borrowed to purchase property, the lender taking legal title to the land in his or her own
name to securdé loan, a resulting trust in the property, binding the lender in favor of the borrower,
arises.EN1] In other words, the rule that a resulting trust will be found in favor of one who provides
consideration for property, the title for which is given to another, applies even when all or part of the purchase
price was borrowe from the titleholderfN2] The person claiming the benefit of aukg trust need not be
obligated directly to the grantee's lender; it is sufficient if he or she is obligated to the grantee, pursuant to a
promise made before title passes, to make payments to the grantee which will enable the grantee to pay the
remaincer of the purchase price; in such a case, the grantee is considered to have made a loan of credit to or
who promises to, and actually does, provide the funds to pay the remainder of the purchaBB rice.|

[EN1] Gorenflo v. Brown, 233 Ark. 221, 343 S.W.2d 564 (19&Mery v. Stewart, 136 N.C. 426,48 S.E. 775
(1904) Carkonen v. Alberts, 196 Wash. 575, 83d°899, 135 A.L.R. 209 (1938)

[EN2] Simmons v. Smith20 Mass. App. Ct. 775, 482 N.E.2d 887 (1985)
- Where a transfer of property is made to one person and the purchase price is advanced by him as a loan to
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another, a resulting trust arises in favor of the latter, but the transferee can hold the psogeatyity for the
loan.Campbell v. Campbell, 300 S.C. 68, 386 S.E.2d 305 (Ct. App. 1989)

[FN3] Ray v. Norris, 78 N.C. App. 379, 337 S.E.2d 137 (1985)
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§ 159. Generally
West's Key Number Digest

West's Key Number Digestrusts 84

A.L.R. Library

Rights of paties under oral agreement to buy or bid in land for another, 27 A.L.R.2d 1285

In some circumstances, a resulting trust may be based upon an agreement or agency to purchase, hold,
reconvey property to another, where the promisor or agent purchab@sdeif or herself or refuses to hold for
or reconvey to the promisee or principal; where created by such an agency or promise, the resulting trust res
on the doctrine of equitable considerati&iN{]
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For a resulting trust to exist, a wotld@ beneficiary must have paid the purchase money as his or her own,
and not asraagent of the title holdeENZ]

[EN1] Pollak v. Millsap, 219 Ala. 273, 122 So. 16,65 A.L.R. 110 (1928)

[EN2] Tiller v. Owen, 243 Va. 176, 413 S.E.2d 51 (1992)
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§ 160. Where principal or promisee dvances consideration
West's Key Number Digest
West's Key Number Digestyusts 84
Generally, where there is an agreement or agency to purchase for another and the promisee or principal

furnishes theonsideration for the conveyance, which the promisor or agent takes in his or her own name,
whether with or without the consent of the promisee or principal, a resulting trust arises in favor of the promis

or principal.EN1]

CUMULATIVE SUPPLEMENT
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Cases:

Female former domestic companion's claim that she and formexcomaf@nion paid for real estate, but
that only male companion took title, was sufficient to plead a claim for resulting trust in connection with claim
for return of $25,000 she contributed toward the purchase of the praperiyv. Mitchell, 688 SE.2d 825
(N.C. Ct. App. 2010Q)

[END OF SUPPLEMENT]

[EN1] Brainard v. Buck, 184 U.S. 99, 22 S. Ct. 458, 46 L. Ed. 449 (1®0@)ey used with, but title in name of
the agent taken without, the assent of the principaliiter v. Hunter, 216 Ark. 237, 224 S.\W.2d 804 (1949)

- In a dissolution proceaay, a wife was entitled to sole ownership of a house which had been transferred to he
and her husband by her aunt, where a resulting trust arose as a consequence of the facts that she had provic
the only monetary consideration for the acquisition, thatiher husband breached an agreement to act on her
behalf in transferring the title solely to h&ullard v. Bullard, 380 So. 2d 1090 (Fla. Dist. Ct. App. 3d Dist.

1980)

- In order to claim the benefit of a resulting trust it is sufficiethéf claimant is obligated to the grantee,

pursuant to a promise made before title passes, to make payments to the grantee which will enable the grant
pay the remainder of the purchase price; in such a case, the grantee is considered to haveamatieredid

to one who promises to, and actually does, provide the funds to pay the remainder of the purchBssy price.
Norris, 78 N.C. App. 379, 337 S.E.2d 137 (1985)
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§ 161. Joint purchases or tenancies
West's Key Number Digest
West's Key Number Digestyusts 84
The creation of a resulting trust is not a means to avoid the law with regard to joint tenancies with right of

survivorship.EN1] Joint purchasers of property cannot intend to simultaneously create both a tenancy in
common and a purchaseoney resulting trust, aselwo cannot c@xist.[FN2]

[EN1] In re Estate of Nichols, 856 S.W.2d 397 (Tenn. 1993)

[EN2] Burt v. Skrzyniarz, 272 Ga. 35, 526 S.E.2d 848 (2000)
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8 162. Agreement relating to judicial, foreclosurepartition, or similar sale, or redemption therefrom

West's Key Number Digest
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West's Key Number Digestyusts 84

A.L.R. Library

Rights of parties under oral agreement to buy or bid in landrfother, 27 A.L.R.2d 1285

A resulting trust may exist in connection with an agreement to bid in or purchase for a person having an
interest in or lien on property sold at a judicial, partition, or similar g&][or in connection with an
agreement to redeem and hold property for the owsé?][

[EN1] Loften v. Witboard, 92 1ll. 461, 1879 WL 8548 (187Butler v. Carpenter, 163 Mo. 597, 63 S.W. 823
(1901)

- A resulting trust irthe plaintiff's favor grew out of an oral agreement between the plaintiff and two others that
the plaintiff would receive a ortird interest in land purchased at a tax sale, where the evidence indicated that
valuable consideration resulted from the miif's obligation to pay a portion of the purchase money and share
equally in the maintenance of the property, and that the plaintiff did pay for taxes, insurance, improvements,
and other costs, as well as part of the purchase ghss v. Bitzgaio, 420 N.E.2d 1221 (Ind. 1981)

[EN2] Delkin v. McDuffie, 134 Ga. 517, 68 S.E. 93 (1910)
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§ 163. Generally
West's Key Number Digest

West's Key Number Digestrusts 79

Forms

Complaint, petition, or declaratiénTo establish resulting trust pro tanto in real proge®art of cmsideration
paid by plaintif§ Title taken in name of defendam. Jur. Pleading and Practice Forms, Trusts, 8§ 52

Where a transfer of property is made to one person, and only a part of the purchase price is paid by anott
a resulting trust @es in favor of the person by whom such payment is made in such proportion as the part pai
by him or her bears to the total purchase pti¢é¢]] unless he or she manifests an intention that no resulting
trust should arise or that a resulting trust to that extent should notEgeJtated somewhat differently, the
rule is that where one person pays part of the purchase price argltaten in another's name, the payor
cannot secure a greater interest in the property by way of a resulting trust than the proportion of the amount t
or she paid bears to the total purchase pR&&]

A pro tanto resulting trust is created in the same manner as any other resultireN4dligt. this regard,
where less than the full amount of the purchase price is paid at the timeludg®yrthe party seeking
imposition of the trust must have furnished that portion which has been paid, and must have incurred an
absolute obligation to pay the remainder as part of the original transaction of purchase at or before the time c
conveyanceHfN5|

In some instances, the view has been taken that where propmstywesyed to one person on a part
consideration furnished by another, and the purchaser gives back to the seller a mortgage for the balance of
purchase money, there is no resulting trust in favor of the person furnishing the part considex&ion.[

Observation: If, as part of the purchase price, a note is given bgithetee at the time the deed is passed,
and the resulting trust claimant thereafter makes payments on the note, a resulting trust arises only if at the ti
the note was given there was an understanding that the claimant wouldF&y] it.[

[EN1] Lloyds Bank California v. Wells Fargo Bank, 187 Cal. App. 3d 1038, 232 Cal. Rptr. 339 (1st Dist. 1986)
Jahnigen v. Smith, BAMd. App. 547, 795 A.2d 234 (2002)rt. denied369 Md. 660, 802 A.2d 439 (2002)

Estate of Kling, 736 S.W.2d 65 (Mo. Ct. App. E.D. 1987)

- There may be a resulting trust of a partial interest in property; in order for a partiahgesust to arise, both
parties must have contributed toward the purchase of the propeetss v. Leeks, 570 A.2d 271 (D.C. 1989)

- Payment for part of the consideration carries with it a proportional interest in the property and ttekiparty

title to the whole becomes the trustee for the other party pro Temi@rhouse Condominium, Inc. v. Millman,

475 So. 2d 674 (Fla. 1985)

- A pro tanto resulting trust allows one who has advanced only part of the funds to recovéreugntount of

his payment; if a pro tanto resulting trust is found, then a trust arises in favor of the one making part payment
commensurate with his intereBtay v. Norris, 78 N.C. App. 379, 337 S.E.2d 137 (1985)

- Equity devises the theory odsulting trust to effectuate the intent of the parties in certain situations where one
party pays for property, in whole or in part, if, for different reasons, it is titled in the name of another.
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West's Key Number Digestrusts 79

A trust will result in favor of one paying a part of the purchase money for property conveyed to another,
where the sum contributed is for some special fractionatast or for a particular estate or interest
therein.EN1] Under thisview, any contribution for a distinct interest is sufficient so long as it constitutes a
definite portion of the entire consideration to be paid and is not merely a general contribhNgtbn. [

[FN1] Byers v. Doheny, 105 Cal. App. 484, 287 P. 988 (3d Dist. 188 v. Williams, 312 S.W.2d 97 (Mo.
1958) Leary v. Corvin, 181 N.Y. 222, 73 N.E. 984 (1905)

[FN2] Cassity v. Cassity, 240 S.W. 486 (Mo. Ct. App. 19RYodes v. Raxter, 242 N.C. 206, 87 S.E.2d 265
(1955)
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In some jurisdictions, a resulting trust may arise where an express trust is fully performed without
exhausting the trust estateN1] As phrased by the Restatement, where the owner of property makes aelonati
transfer and manifests an intention that the transferee is to hold the property in trust but the trust is or will be
fully performed without exhausting or fully utilizing the trust estate, the transferee holds the trust estate or the
appropriate portioor interest therein on resulting trust for the transferor or the transferor's successors in
interest.EN2] In this regard, there is a resulting trust as to a part of property transferred to a trustee by will or
deed without a consideration, where the trust or purpose thereof has been accor&plBlwedhay be
accomplished without use or appropriation of the part of the property in qugstid]

[EN1] In re Washburn & Roberts, Inc., 795 F.2d 870 (9th Cir. 198&rpreting Washington lawYvatson
Truck & Supply Co., Inc. v. Males, 111 N.M. 57, 801 P.2d 639 (1990)

[EN2] Restatement Third, Trusts § 8

[FN3] Easum v. Bohon, 180 Ky. 451, 202 S.W. 901 (1918)

[EN4] Moses v. Moses, 140 N.J. Eq. 575, 53 A.2d 805, 173 A.L.R. 273 (Ct. Err. & App. 1947)
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West's Key Number Digestrusts 69

When there is nothing in the deeds from which an intention to create a trust can be ascertained, the law
should not imply such an intention frometfact that the conveyance is without monetary consideratig] [
However, a resulting trust can arise in certain real estate contexts or where legal title to property is transferre
by gift or devise, with an apparent intent that the donee or devisee is to hold legal title as a trustee in order fo
the beneficiary of therust to enjoy the beneficial interest in that properiyZ)

Practice guide:Parol evidence is inadmissible to prove an absence of consideration and that the
conveyance was intended not to be for the benefit of the grantee, at least where the document of conveyanc
transfer recites or mentions consideration, althobgrconsideration recited is merely nomiriap]

CUMULATIVE SUPPLEM ENT
Cases:
Under Kansas law, the presence of a resulting trust depends upon an agreement to hold property for the

person paying the consideration and lack of fraudulent intent. VikeStA. 58 2405 58 2408 In re Harrison,
430B.R. 679 (Bankr. D. Kan. 2010)

[END OF SUPPLEMENT]

[FN1] Hoheimer v. Hoheimer, 30 S.W.3d 176 (Ky. 2Q00)

[EN2] Herman ex rel. Herman v. Herman, 136 ldaho 781, 41 P.3d 209 (2002)

[EN3] Mills v. Mills, 112 So. 2d 298 (Fla. Dist. Ct. App. 2d Dist. 1959)
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IV. Trusts by Operation of Law
B. Resulting Trusts
2. Particular Circumstances as Basis for Creation of Resulting Trust
c. Other Particular Circumstances
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§ 167. Consideration given for improvements tanother's property
West's Key Number Digest

West's Key Number Digestrusts 69

The general rule that consideration given by one for property conveyed to another gives rise to a resulting
trust for he person who has paid the consideration, absent evidence of a contrary intent by the person furnisk
the consideration, does not apply to money paid by one for improvements in another's prddénfthe
improvement paid for by the first party comes after the second party has obtained a deed, there is no resultin
trust presumed for the first person; the price of the land has already been paid for by the second party and th
first party is merely adding to the value of realty which is owned by the second in fee simple absillite.[

[EN1] Gitto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1989)

[EN2] Gitto v. Gitto, 239 Mont. 47, 778 P.2d 906 (1989)
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Trial Strategy

Constructive Trust Formed Bause of Abuse of Confidential Relationship Between Transferee and Transferor of
Property, 79 Am. Jur. Proof of Facts 3d 269

Proof of Grantor's Intent that Grantee Hold Property in Trust, 74 Am. Jur. Proof of Facts 3d 353
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§ 168. Generally
West's Key Number Digest

West's Key Number Digestrusts 91, 92

A "constructive trust” is an implied trusti1] arising by operation of lawN2] to satisfy the demands of
justice[FN3] or to prevent a failure of justic&N4]

A constructive trust is imposed when one has acquired legal title to property under swoistainces that
he or she may not in good conscience retain the beneficial interest tikététo.[

A constructive trust arises when equity so demahrdi] it is an equitable remedy imposed by the
courts.FN7] In other words, a constructive trust arises to service equitable e84 constructive trust is
one of equity's most powerful fraudctifying devicedfN9] and is appropriately imposed to avoid or prevent
the unjust enrichment of a partylY1( which arises when a party receives a benefit the retention of which is
unjust to another partiyN11] and whereby one unfairly holding a property interest may be compelled to
convey that interest to whom it justly belon§[LZ The object of a constructive trust is to restore to a rightful
owner property wrongfully withheld by a defendaRN[L3]

A constructive trust may not be imposed unless relief at law woultbldequateffN14 Also, although a
constructive trust may be usedvariety of situationsgN15 the doctrine of constructive trust dasst allow a
court to disregard existing legal rights merely to fashion a result that it deems fairer than that created by the
parties.EFN1§ "Unfairness" is not reason enough to impose a constructive EN&7]

Practice Guide: A constructive trust is not, in itself, construed as a lien on or as affecting title to property; i
does not exist so as to effect the property held by the woanguohtil it is declared by a court as a means of
affording relief.EN18]
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Cases:

In New York, a constructive trust is a remedy, not a cause of action, and is to be imposed only in the
absence of an adequate remedy at kawvar v. Fairfield Greenwich Ltd., 728 F. Supp. 2d 372 (S.D. N.Y.

2010.

A "constructive trust” is a judicial construct imposed to remediate an inequity to a benelicrariyagna
Entertainment Corp., 438 B.R. 380 (Bankr. D. Del. 2010)

A claim for the imposition of a constructive trust is not an independeseczlactionMorrison v.

Morrison, 284 Ga. 112, 663 S.E.2d 714 (2008)

A constructive trust is a remedy created by a court in equity to prevent unjust enrichment; equity will not
allow one with a legal interest in a piece of property a windéaibvery when the beneficial interest should
flow to anotherTroutman v. Troutman, 297 Ga. App. 62, 676 S.E.2d 787 (2009)

Constructive trust is available as a remedy where there is standard fraud, e.g., misrepresentation or reliar
or where thee is a breach of duty arising out of a confidential or fiduciary relationgbigler v. East Chicago
Second Century, Inc., 904 N.E.2d 213 (Ind. 2009)

The concept of constructive trust does not stand on its own as a substantive claim,sblkekysas an
equitable remedy, available to divest an individual who has been unjustly enriched of property that he or she
ought not, in equity and good conscience, hold and emjgyper v. Roan, 349 Or. 211, 243 P.3d 50 (2010)

A constructivetrust may arise where a person holding title to property is subject to an equitable duty to
convey it to another on the ground that he would be unjustly enriched if he were permitted to retain it.
Restatement of Restitution § 16awlingsv. Rawlings, 2010 UT 52, 240 P.3d 754 (Utah 2010)

[END OF SUPPLEMENT]

[FN1] J.W. Reynolds Lumber Co. v. Smackover State Bank, 310 Ark. 342, 836 S.W.2d 853, 20 U.C.C. Rep.
Serv. 2d 542 (1992Petition of Shiflett, 200 W. Va. 813, 490 S.E.2d 902 (1997)

[FN2] J.W. Reynolds Lumber Co. v. Smackover State Bank, 310 Ark. 342, 836 S.W.2d 853, 20 U.C.C. Rep.
Sav. 2d 542 (1992)Planters Bank & Trust Co. v. Sklar, 555 So. 2d 1024, 11 U.C.C. Rep. Serv. 2d 251 (Miss.
1990) Schultz v. Schultz, 637 S.W.2d 1, 34 U.C.C. Rep. Serv. 1350 (Mo.;188ft}sch v. Bank of Stapleton,

235 Neb. 816458 N.W.2d 443, 14 U.C.C. Rep. Serv. 2d 150 (1998) Medical Services, Inc. v. Cox, 301

S.C. 493, 392 S.E.2d 789 (1998khton v. Ashton, 733 P.2d 147 (Utah 1983j)eenspan v. Osheroff, 232 Va.
388, 351 S.E.2d 28 (198@etition of Shiflett, 200 W. Va. 813, 490 S.E.2d 902 (1997)

- A "constructive trust" is not an actual trust but is simply a legal cons@uoatl v. Groth, 652 N.W.2d 447

(lowa 2002)

[EN3] J.W. Reynolds Lumber Co. v. Smackover State Bank, 310 Ark. 342, 836 S.W.2d 853, 20 U.C.C. Rep.
Serv. 2db42 (1992) Planters Bank & Trust Co. v. Sklar, 555 So. 2d 1024, 11 U.C.C. Rep. Serv. 2d 251 (Miss.
1990) Mattera v. Mattera, 125 A.D.2d 555, 509 N.Y.S.2d 831 (2d Dep't 1898B6). Hosps. of Cleveland, Inc.
v. Lynch, 96 Ohio St3d 118, 20020hio-3748, 772 N.E.2d 105 (20QBurleson v. McCrary, 753 S.W.2d 349

(Tenn. 1988)

[FN4] Faulknier v. Shafer, 264 Va. 210, 563 S.E.2d 755 (2002)

[EN5] Gottsch v. Bank of Stapleton, 235 Neb. 816, 458 N.W.2d 443, 14 U.C.C. Rep. Serv. 2d 150 (1990)
Lester v. Zimmer, 147 A.D.2d 340, 542 N.Y.S.2d 855 (3d Dep't 198)s v. Lollis, 291 S.C. 525, 354
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8 169. Types of conductrocircumstances as basis for imposing trust
West's Key Number Digest

West's Key Number Digestrusts 93t094.5

A constructive trust may be created by equity as the result of KFBAHP either actualENZ] or
constructive EN3]

Constructive trusts may also be imposed based on other conduct or circumstances, including Batffaith, [
duressJEN5] coercion,EN6] undue influencefN7] abuse of confidence or violation of a fiduciary
relationship,EN8] mistake in the transaction that originates the probERE] by commission of a
wrong,[FN1(q or by any form of unconscionable conduel[L]] artifice,[FN12 concealmentfN13
misrepresentatiorEN14] questionable meang/N15 or other miscondudgN14 by which one, in any way,
either obtained or holds the legal right to property which he or she ought not hadjendEN17]

While fraud, misrepresentation, bad faith, or ovemesag generally provide a rationale for the imposition of
constructive trusts, constructive trusts are also imposed in broader circumskNE@SY constructive trust
may also be imposed in cases where a title holder innocently obtained title to property but would be unjustly
enriched if he or she were allowed to retaimtitie.[FN19 A constructive trust arises with respect to property
originally acquired without fraud, where it is against equity that the title should be retained by the one who
holds it,[FN2(Q such as where a transfer was made by the transferor in anticipation offeé2th.[

Observation: A constructive trust, even in the absence of the trustee's participation in fraud, is available ot
the basis of the principle that one who accepts the product of fraomjrig the means by which the fraud
caused product was achieved, is liable to the defrauded party, although the recipient of the product did not
personally participate in the frauEN22

CUMULATIVE SUPPLEMENT

Cases:

Absence of any transfer of warehouse based on promises that purchaser failed to keep, or showihg of unj
enrichment on part of purchaser, precluded claim under Florida law, that constructive trust should be imposet
on warehouse, in hands of purchaser, for benefit of veR@oiron Warehouse Corp. v. Realty Associates Fund
I, L.P., 377 F. Supp. 28259 (S.D. Fla. 2005)

Under Maryland law, a constructive trust may be imposed only where property has been acquired by fraus
misrepresentation, or other improper method and it is necessary to prevent the unjust enrichment of the title
holder.In re Magna Entertainment Corp., 438 B.R. 380 (Bankr. D. Del. 2010)

Constructive trusts are used to prevent a party from being unjustly enriched through abuse of confidence,
duress, or frauBank of America v. Bank of Salem, 48 So. 3d 155 (Flat.[Gt. App. 1st Dist. 2010)

A duty to convey property, such as is necessary for imposition of constructive trust, may arise if property
was acquired through fraud, duress, undue influence or mistake, or through a breach of a fiduciary duty, or
through he wrongful disposition of another's propeiorfin v. Estate of Martinez, 831 N.E.2d 791 (Ind. Ct.

App. 2005)

[END OF SUPPLEMENT]
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IV. Trusts by Operation of Law
C. Constructive Trusts
1. In General
a. Nature, Bases, Effects, and Factors Affecting Trust

Topic SummaryCorrelation TableReferences

§ 170. Effect of spousal relationship between parties
West's Key Number Digest

West's Key Number Digestyusts 103(3)

Before a trial court may properly impress a constructive trust on the property titled in the name of one
spouse for the benefit of the other, the spouse seeking the trust must pgradprance of the evidence: (1)
overcome the presumption that there was a gift between the parties; and (2) show that he or she is otherwise
entitled to the declaration of a constructive tr&$t.]

Constructive trusts are appropriate remedies where one spouse has transferred property in fraud of the ri
of another EN2]

In divorce proceedings, legal title is not dispositive and edeiiaterests may prevail, and thus a third
party's legal title cannot be permitted to extinguish all or part of a spouse's equitable interests, which may be
enforced by imposing on the titleholder a constructive tfesSg8]

The imposition of a constructive trust on a surviving spouse's statutory allowances and share is
impermissible only when the surviving spouse's unconscionable conduct neither caused an invalid marriage r
otherwise caused or helped to cause the statutory benefits arising from that marriagé=tédyest.|

CUMULATIVE SUPPLEMENT

Cases:

Under Oklahoma law, pursuant to constructive trust imposed by state court on indieioleaient account
(IRA) held by widow in the sum of $94,698.70, representing equitable interest held by former wife of widow's
deceased husband in husband's retirement benefits at the moment he received them, prior to his death, form
wife was equitablewner of such funds from and after date on which retirement benefits were distributed to
husband, and widow, while owner of record of IRA, held bare legal title to funds in trust for formdnwée.
Pardee, 433 B.R. 377 (Bankr. N.D. Okla. 2010)

[END OF SUPPLEMENT]

[FN1] Greeson v. Greeson, 178 Wa. 189, 358 S.E.2d 448 (1987)

- Confidential relationship sufficient to support a constructive trust as particularly likely to exist where there is
family relationship, seg 177

- Evidence was insufficient to support the imposition obastructive trust on a od®lf interest in a home and
business which a wife transferred to a husband shortly after maffiadgesco v. Tedesco, 111 Md. App. 648,

683 A.2d 1133 (1996)
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[EN2] Smithberg v. lllinois Mun. Retirement Fund, 192 Ill. 2d 291, 248 Ill. Dec. 909, 735 N.E.2d 560.(2000)

[FN3] Gore v. Gore, 638 A.2d 672 (D.C. 1994)

[FN4] Riddell v. Edwards, 76 P.3d 847 (Alaska 2003)

- A wife's estatevas not entitled to the imposition of a constructive trust on her husband's assets, despite the
claim that the husband was unjustly enriched by the wife's death prior to the entry of a dissolution decree; the
husband's continued ownership of marital assatsnot "unjust,” but rather, it was what the law had provided

to him.In re Estate of Peck, 497 N.W.2d 889 (lowa 1993)

© 2011 Thomson Reuters.-33B © 2011 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All
rights reserved.
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IV. Trusts by Operation of Law
C. Constructive Trusts
1. In General
a. Nature, Bases, Effects, and Factors Affecting Trust

Topic SummaryCorrelation TableReferences

8 171. Trustee; interests, dutiesand liabilities
West's Key Number Digest

West's Key Number Digestrusts 91, 92

By the imposition of a constructive trust, the holder of legal title is held to be a trustee for the benefit of
another who in good conscience isited to the beneficial interesEN1] If a constructive trust is ippsed, a
defendant must ultimately reconvey the property to the plaifN2] More specifically, where one party has
acquired a legal right to property to which another has the better right, a court will convert that person into the
trustee of the true owner, and subject him or her to the equitable duty to conveyl&etathie person to
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whom the court has determined that duty is ov@d3 Additionally, along with being compelled to convey or
assign the corpus of a trust property, a constructive trustee may be compelled to account for and pay over re
profits, issues, and income which the constructive trustee has actually reaeivegeneral, which he or she

might by the exercise of reasonable care and diligence have redeN4jd-{owever, it has also been held that

a constructive trust is not a trust in which the trustee is to have duties of administration lasting for a period of
time, but rather a passive, temporary trust in which the truste'sluty is to transfer the title and possession

of the property to the beneficiarigi5)]

Observation: A person against whom a constructive trust is imposed is not a "trustee," and, thus, is not
estopped from asserting a claim of complete personal ownership; the person is not a redfhkifistee.[

CUMULATIVE SUPPLEMENT
Cases:
Under Texas law, constructive trust subjects person holdgg title to property to equitable duty to

convey it to another, on ground that his acquisition or retention of property is wrdng®iReichmann
Petroleum Corp., 434 B.R. 790 (Bankr. S.D. Tex. 2010)

[END OF SUPPLEMENT]

[FN1] Estate of Farrell, 461 N.W.2d 360 (lowa Ct. App. 198BLeev. Roggen, 111 Nev. 1453, 907 P.2d 168
(1995)

- Where the court sitting in equity imposes a constructive trust, it constitutes an individual as trustee of the leg
title for the property subject to such trustre Estate of Lienemann, 222 Ndl69, 382 N.W.2d 595 (1986)

[FN2] Klein v. Shaw, 109daho 237, 706 P.2d 1348 (Ct. App. 198ghroeder v. Buchholz, 2001 ND 36, 622
N.W.2d 202 (N.D. 2001)

[EN3] Hogg v. Walker, 622 A.2d 648 (Del. 1998)halupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 509 (1998)
In re Estate of Duran, 20088MSC-008, 133 N.M. 553, 66 P.3d 326 (200Buchanan v. Buchanan, 266 Va.
207, 585 S.E.2d 533 (2003)

[EN4] Anderson v. Bellino, 265 Neb. 577, 658 N.W.2d 645 (2003)

[EN5] Simpson v. Dailey, 496 A.2d 126 (R.1. 1985)

[FN6] Brasel v. Brasel, 313 Ark. 337, 854 S.W.2d 346 (1993)
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IV. Trusts by Operation of Law
C. Constructive Tusts
1. In General
a. Nature, Bases, Effects, and Factors Affecting Trust

Topic SummaryCorrelation TableReferences

8 172. Time when trust becomes effective
West's Key Number Digest

West's Key Number Digestrusts 91, 92

A constructive trust relates back to the date of the wrBhid] That is, such a trust takes effect at the time
of the wrongful actffN2] as, for example, the wrongful holdirkfl3] or acquisition of propertyf]N4] As
sometimes stated, thieity of a trustee to transfer property relates back to the date of the wrongful act that
created the constructive trugiN5)|

However, it has also been held that a constructive trust is created when a court declares the party in
possession of wrongfully acquired property the constructive trustee of that property bewause be
inequitable for that party to retain possession dfig] The notion that title is ultimately passed when a
constructive trust is declared is accurate both factually and theoretiealfy.[

[FN1] Pioneer Annuity Life Ins. Co. by Childers v. National Equity Life Ins. Co., 159 Ariz. 148, 765 P.2d 550
(Ct. App. Div. 1 1988)

[EN2] Andre v. Morrow, 106 Idaho 455, 680 P.2d 1355 (1984)

[EN3] Klein v. Shaw, 109 Idaho 237, 706 P.2d 1348 (Ct. App. 1985)

[EN4] Meyer v. Kneip, 457 N.W.2d 463 (S.D. 1990)
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[EN5] Hogg v. Walker, 622 A.2d 648 (Del. 1993)
- Duties of a trustee of a constructive trust, generallySsEEL

[EN6] Smithberg v. lllinois Mun. Retirement Fund, 192 Ill. 2d 291, 248 Ill. Dec. 989 N.E.2d 560 (2000)

[FN7] Schroeder v. Buchholz, 200D 36, 622 N.W.2d 202 (N.D. 2001)
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No rigid requirements exist for impogira constructive trusEN1] A constructive trust is an equitable
remedy requiring a court to consider all relevant circumstarfedg][It has been said that a constructive trust
may be imposed in practically any case where there is a wrongful acquisition or detention of property to whicl
another is entitledgN3] The requisite elements are not rigid, but are flexible considerations for the court to
apply in determining whether to impose a constructive tsasthat the absence of one of these elements will
not defeat the establishment of a constructive tRS4]

Of the elements necessary to impose a constructive trust, it has been said that the principal requirement i
that unjust enrichment would result from continual possession of the property by one who & it.[
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A constructive trust may be imposed when the elements necessaopdtnuctive fraud are not
presentfENG|

Practice guide:The burden bproving a constructive trust is on the person or persons asselftiNg]it)y
clear and convincing eviden¢&{g] leaving no doubt withaspect to the necessary fadidlp] The mere
preponderance of the elnce is insufficient to prove a constructive trust; the evidence must lead to but one
conclusion and leave no reasonable doubt as to the existence of theNAGt.

CUMULATIVE SUPPLEMENT

Cases:

To impose a constructive trust, under Florida law, there must be (1) a promise, express or implied, (2)
transfer of the propty and reliance thereon, (3) a confidential relationship, and (4) unjust enrictitadnn
Warehouse Corp. v. Realty Associates Fund 1ll, L.P., 377 F. Supp. 2d 1259 (S.D. Fla. 2005)

A constructive trust may be imposed where a person holdiedgdiproperty is subject to an equitable duty
to convey it to another on the ground that he would be unjustly enriched if he were permitted to kétafimit.
v. Estate of Martinez, 831 N.E.2d 791 (Ind. Ct. App. 2005)

[END OF SUPPLEMENT]

[EN1] In re Estate of Cass, 143 N.H. 57, 719 A.2d 595 (1998)

[FN2] Starleper v. Hamilton, 106 Md. App. 632, 666 A8&Y (1995)

[FN3] Taylor v. Fields, 178 Cal. App. 3d 85224 Cal. Rptr. 186 (2d Dist. 1986)

[EN4] Mendel v. Fewitt, 161 A.D.2d 849, 555 N.Y.S.2d 899 (3d Dep't 1990)

[EN5] Bush v. Taylor, 893 F.2d 962 (8th Cir. 19906 reh'g912 F.2d 989 (8th Cir. 1990)ines v. Bank of
America Nat. Trust & Sav. Ass'n, 743 F. Supp. 176 (S.D. N.Y. 1996¥u v. Amaro, 534 So. 2d 771 (Fla.

Dist. Ct. App.3d Dist. 1988)Maria v. Freitas, 73 Haw. 266, 832 P.2d 259 (198®ndel v. Hewitt, 161

A.D.2d 849, 555 N.Y.S.2d 899 (3d Dep't 199Raulson v. Meinke, 389 N.W.2d 798 (N.D. 1986/atts v.

Watts, 137 Wis. 2d 506, 406.W.2d 303 (1987)

- A constructive trust is appropriate where a person holding title to property is subject to an equitable duty to
convey it to another on the ground that he would be unjustly enriched if he were permitted to Raateit.

v. Baizley, 1999 ME 115, 734 A.2d 1117 (Me. 1999)

- One of the prerequisites for the imposition of the constructive trust is the potential for unjust enrichment if
equitable relief is not grante@arroll v. Daigle, 123 N.H. 495, 463 A.2d 88583)

- A constructive trust may be imposed only when the putative trustee holds property which rightfully belongs t
another and is thereby unjustly enrichgtDonald v. McDonald, 57 Or. App. 6, 643 P.2d 1280 (1982)

[FN6] Scollard v. Scollard, 329 Ark. 83, 947 S.W.2d 345 (1997)

[EN7] Kammer Asphalt Paving Co., Inc. v. East China Tp. Schools, 443 [Wi¢h.504 N.W.2d 635, 85 Ed.
Law Rep. 257 (1993Brtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628 (199)iv. Hosps. of Cleveland, Inc. v.
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West's Key Number Digest

West's Key Number Digestrusts 91, 92

A constructive trust is not designed to effectuate the presumed intent of a pamydaliess a
wrong.[EN1] Ordinarily, a constructive trust arises withaegard to the intention of the person who transferred
the propertyEN2] and accordingly, the imposition of a constructive trust does not require the FN8h§
either actualEN4] or expressfEN5| presumedfN6] supposedfN7] or impliedd of the parties, to create a
trust.[EN8] In fact, the lack of any intention to fulfill an agreement is strong evidence that a constructive trust
would be appropriateEN9|

[FN1] Hogg v. Walker, 622 A.2d 648 (Del. 1993)

[EN2] Scollard v. Scollard, 329 Ark. 83, 947 S.W.2d 345 (19€0byey v. Corey, 2002 ME 132, 803 A.2d 1014
(Me. 2002)

- A constructive trust is not based on the intention of the padi@s. Hosps. of Cleveland, Inc. v. Lynch, 96
Ohio St. 3d 118, 2002hio-3748, 772 N.E.2d 105 (20Q2)

- Constructive trusts arise independently of the intention of the pdftiatknier v. Shafer, 264 Va. 210, 563
S.E.2d 755 (2002)

[EN3] Suttles v. Vogel, 160 Ill. App. 3d 464, 112 1Il. Dec. 1893 N.E.2d 563 (4th Dist. 1987Fudgment rev'd
on other groundg,26 1ll. 2d 186, 127 lll. Dec. 819, 533 N.E.2d 901 (19&8)x v. Waudby, 433 N.W.2d 716
(lowa 1988) Schultz v. Schultz, 637 S.W.2d 1, 34 U.C.C. Rep. Serv. 18601982) In re Marriage of
Malquist, 234 Mont. 419, 763 P.2d 1116 (19&jnpson v. Dailey, 496 A.2d 126 (R.I. 198551 Medical
Services, Inc. v. Cox, 301 S.C. 493, 392 S.E.2d 789 (188dijes v. Olearain, 759 RI2177 (Utah Ct. App.
1988) Gifford v. Dennis, 230 Va. 193, 335 S.E.2d 371 (1985)

- A constructive trust bears much the same relation to an express trust that@gtrasitual obligation bears
to a contract; an obligation is imposed notéhese of the intention of the parties but to prevent unjust
enrichmentBeasley v. Mellon Financial Services Corp., 569 So. 2d 389 (Ala. 1990)

- The controlling factor is not the specific intent between the parties to create a constructibettmisgther
imposition of a constructive trust is necessary to prevent unjust enricliRodr@rson v. Davis, 397 Pa. Super.
292, 580 A.2d 39 (1990)

[EN4] Schultz v. Schultz, 637 S.W.2d 1, 34 U.C.C. Rep. Serv. 1350 (Mo.;1882) Marriage of Malquist,
234 Mont. 419, 763 P.2d 1116 (1988pney v. Coney, 207 N.J. Super. 63, 503 A.2d 912 (Ch. Div. 1988)
Medical Services, Inc. v. Cox, 301 S.C. 493, 392 S.E.2d 789 (1990)

- A constructive trust arises by implication from the relationship and conduct of the pattiesd v. Allgood,
473 So. 2d 416 (Miss. 1985)

[EN5] Suttles v. Vogel, 160 lll. App. 3d 464, 112 1ll. Dec. 149, 513 N.E.2d 563 (4th Dist.,Jjj@ég@iment rev'd
on other groundd,26 Ill. 2d 186, 127 Ill. Dec. 819, 533 N.E.2d 901 (1988&attes v. Olearain, 759 P.2d 1177
(Utah Ct. App. 198).

[FN6] Adams v. Jankouskas, 452 A.2d 148 (Del. 1982hultz v. Schultz, 637 S.W.2d 1, 34 U.C.C. Rep. Serv.
1350 (Mo. 1982)In re Marriage of Malquist, 234 Mont. 419, 763 P.2d 1116 (3;9B&)eson v. McCrary, 753
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